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Thirteenth Annual Meeting 


The 13th Annual Meeting convened in the Assembly Hall of the 
Hotel Claypool, Indianapolis, Indiana, at 1:30 P. M., Wednesday, Sep- 
tember 23, 1942, with Edwin H. Burgess, President, presiding. During 
the convention 267 members registered, but between 350 and 400 mem- 
bers and guests attended the business session. 

The Address of Welcome was delivered by Honorable James K. 
Northam, First Assistant Attorney General of Indiana, in the absence 
of Honorable Henry F. Schricker, Governor of Indiana, who was un- 
able to attend because of business in another part of the State. 

The convention then listened to an inspiring address by Honorable 
Samuel B. Pettengill, former Member of Congress. His subject was 
‘A Republic If We Can Keep It.’’ 

Following Mr. Pettengill, Edwin H. Burgess made his report as 
President of the Association, and announced the winner of the prize of 
$125. for the best paper by a student of Transportation.* 

There was scheduled on the program a Discussion of Changes in 
the I. C. C. Rules of Practice by Clarence A. Miller, former President 
of the Association and member of the Special Committee on Revision 
of the I. C. C. Rules of Practice. Because of lack of time, Mr. Miller’s 
discussion was not presented to the meeting, but has been printed in 
this issue of the JouRNAL, along with other convention speeches, and 
made a part of the record. 


Report oF SPECIAL COMMITTEE ON REVISION OF 
Constitution & By-Laws 


The first business of the meeting was the Report of the Special 
Committee on Revision of the Constitution & By-Laws of the Associa- 
tion, of which Wilbur LaRoe, Jr., was Chairman. In Mr. LaRoe’s ab- 
sence, Clarence A. Miller presented the report to the convention. 

Because of the difficulty of securing a quorum of the Executive 
Committee at meetings of the Committee, which was composed of the 
President, Secretary, Treasurer and the sixteen Vice-Presidents, the 
Committee recommended that the offices of the sixteen Vice-Presidents 
be abolished and, in their stead, suggested three Vice-Presidents, one 
each for Official, Southern and Western Classification Regions. This 
proposal failed to meet the approval of the members attending the meet- 
ing. Instead it was finally voted to retain the sixteen Vice-Presidents 
and to revise Section 1 of Article VII of the Constitution to provide: 


‘*There shall be an Executive Committee which shall consist 
of the President, three Vice-Presidents designated by the Presi- 
dent, the Secretary, the Treasurer, and the three immediately past, 
living ex-Presidents. Five members of the Committee shall con- 
stitute a quorum.”’ 


1Won by Max Gorenstein, 210 Poplar St., Chelsea, Massachusetts. 
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The only other change made in the Constitution was the elimination 
of the first paragraph of Section 5 of Article IV, which reads as follows: 


‘*Each member shall be designated as a member of one of six- 
teen territorial districts into which the United States is divided 
by the Interstate Commerce Commission for the administration of 
the Motor Carrier Act. Unless a member, by written notice to the 
Secretary, signifies his intention to be known as a member of some 
other district, he shall automatically be a member of the district 
in which he resides.’’ : 


The second and third changes proposed by the Special Committee 
(see page 996 of the September 1942 JournaL) were tabled by the con- 
vention. Proposal No. 5, which was to decrease the membership of the 
Committee on Membership from sixteen to nine was also tabled. 


Report or SPecIAL COMMITTEE ON LEGISLATION 


The next order of business was the report of the Special Committee 
on Legislation. (see September JourNaL, page 990) This report was 
amended by the Executive Committee to the effect that only that por- 
tion of the proposed legislation (H. R. 7304) dealing with ex-employees 
of the Government appearing before Bureaus and Departments should 
be opposed. Rather than oppose the whole bill, it was deemed advis- 
able to confine the opposition of the Association to the Patman Amend- 
ment, which is in the following language: 


‘*TIt shall further be unlawful for any employer to employ any 
person to represent him before any United States Government de- 
partment who is then or who has been within the past five years 
preceding such employment an employee in, or directly or indirectly 
connected with, the department of the Government before whom 
the employer is represented.’’ 


In the light of action taken by the Executive Committee the meet- 
ing approved striking the following language from the report of the 
Special Committee on Legislation : 


‘*We are taking all necessary steps to defeat this bill in the 
Senate and we have been assured that all parties in opposition to it 
will be permitted to air their views in a public hearing.’’ 


The Executive Committee also recommended that it would be in 
order for anyone appearing before a Congressional Committee, if they 
so desired, to take the alternative position that if the Patman Amend- 
ment were not to be stricken, it should at least be amended by adding 
at the end thereof, ‘‘except departments or agencies which maintain a 
register or bar of practitioners, subject to discipline for misconduct, 
and bound by an established code of ethics.’’ This was also approved. 
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Report oF SPECIAL COMMITTEE ON APPOINTMENT 
or I. C. C. ComMIssIONERS 


Chairman Luther M. Walter presented to the convention the re- 
port of the Special Committee on the Appointment of Interstate Com- 
merce Commissioners. He stated that because no appointments have 
been made since the last meeting requiring action there was nothing of 
consequence to report. He made it clear that it is not the purpose of 
the Committee to make recommendations, or to endorse Commissioners, 
but only to use its best offices to secure the highest type of man for 
the position of Commissioner. No action was required on this report. 


NEW BUSINESS 


Under the heading of New Business the President reported that 
the Executive Committee recommended, under Article III of our By- 
Laws, the adoption of the following resolution : 


Duss WAIVED For MEMBERS IN MiuiTary SERVICE 


**Resolved, That, during the period of military service by any 
member of the Association in good standing at the time of entering such 
service, payment of dues by such member to the Association shall be 
waived and continuance of service, including the JouRNAL, by the Asso- 
ciation to such member shall be discontinued; provided that if any 
such member so requests, the Journal shall be supplied to him at $3.00 
per year. 

Further Resolved, That all prior action and practice of the Asso- 
ciation inconsistent herewith is hereby rescinded.’’ The resolution was 
adopted. 


ForRMER MEMBER REINSTATED 


By action of the Annual Meeting, pursuant to Section 2 Article [IX 
of the Constitution, the recommendation of the Executive Committee 
that Mr. Thaxton Richardson be reinstated to active membership in the 
Association, was adopted. 


S. 2767 


S. 2767, introduced by Senator Norris, was the next matter before 
the convention for consideration. This bill provides that rates charged 
by any common carrier or other public utility may not be increased 
without the consent of the Office of Price Administrator. After some 
debate the convention adopted a resolution recommended by the Ex- 
ecutive Committee disapproving the proposed legislation and directing 
the Special Committee on Legislation to oppose it actively. The Resolu- 
tion follows : 


‘Resolved, That, the Association of Interstate Commerce Com- 
mission Practitioners in annual convention assembled at Indianap- 
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olis, Indiana, September 23, 1942, disapproves the passage of Sen- 
ate Bill No. 2767 introduced by Senator Norris of Nebraska, which 
provides that sub-section (c) of Section 302 of Public Law 421, 
77th Congress, Chapter 26, Second Session, entitled ‘An Act to 
further the national defense and security by checking speculative 
and excessive price rises, price dislocations, and inflationary ten- 
dencies, and for other purposes,’ approved January 30, 1942, be 
amended by adding at the end of said sub-section: 

**Provided further, That rates charged by any common car- 
rier or other public utility shall not be increased without the con- 
sent of the Price Administrator.’’ 


INTERSTATE COMMERCE Acts ANNOTATED 


The following resolution, recommended by the Executive Commit- 
was presented : 


‘*Resolved, That the Association of Interstate Commerce Com- 
mission Practitioners, in annual convention assembled, at Indian- 
apolis, Indiana, September 23, 1942, approves Senate Resolution 
270, 77th Congress, Second Session, introduced by Senator Tydings 
of Maryland on June 30, 1942, which provides that the compilation 
known as ‘Interstate Commerce Acts Annotated’ shall be brought 
up to date, and urges the approval of that resolution by the Senate 
Committee on Interstate Commerce and its adoption by the Senate. 

Resolved Further, That the Association’s Committee on Legis- 
lation be directed to take appropriate action to obtain the adoption 
of the Senate Resolution.”’ 


The resolution was unanimously adopted. 


SauaRies oF INTERSTATE COMMERCE COMMISSIONERS 


The Executive Committee also placed before the convention the fol- 


lowing resolution : 


‘*Resolved, That the Association of Interstate Commerce Com- 
mission Practitioners in annual convention assembled at Indianap- 
olis, Indiana, September 23, 1942, expresses its disapproval of ac- 
tion of the Congress in failing to appropriate money for salaries 
for the members of the Interstate Commerce Commission* which 
would enable them to receive the salaries established by the Trans- 
portation Act of 1920, and directs its Legislative Committee to take 
appropriate action to urge upon the Congress that this situation 
be remedied. ’’ 


This resolution was adopted unanimously. 





* The Transportation Act of 1920 provides a salary of $12,000 a year for Com- 


missioners, while the Appropriation Act provides for only $10,000. 
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INDUCTION OF NEW PRESIDENT 


The next order of business was the induction into office of the new 
President. President Burgess presented to the convention the new 
President, Mr. Charles R. Seal, of Baltimore, Md. Mr. Seal addressed 
the convention, and his remarks are printed in this issue of the JourNAL. 


Vore or THANKS TO INDIANA MEMBERS 


By rising vote the convention expressed its appreciation to the 
members in Indianapolis for their cooperation in making the meeting a 
success. Thereupon at 4:45 P. M. the business session adjourned. 





NEW OFFICERS 1942-43 


PUREE Sidciiccsisiianminina nena CuHaruLEs R. SEAL 
SIE Siigisnuintisveiniisacecebsninbbidicnonts Minton P. BAUMAN 
NIE gi sifu diotaniudes sv onksadecbatebenaiets CHARLES E. Brew 


° First Vice-President* 
WarrEN H. WAGNER 


Vice-Presidents 


Rosert W. MarsHALL Tott R. Ware 
Wiuiam W. Cotiin, JR. F. M. McCartuy 
A. J. Ripe J. B. C. Knient 
R. 8. OuTLaw Scotr ELDER 





THIRTEENTH ANNUAL DINNER 


WEDNESDAY EVENING, SEPTEMBER 23RD 


The evening program was opened by group singing of the Star 
Spangled Banner, after. which ex-President Burgess introduced the 
Toastmaster, Luther M. Walter. In his usual affable manner, the toast- 
master conducted the evening entertainment to the satisfaction of all 
concerned. Mr. Walter read a number of telegrams from friends and 
associates of Commissioner Aitchison, including a letter from former 
Commissioner Meyer, which will be found in this issue of the JouRNAL. 

The dinner was in honor of Honorable Clyde B. Aitchison, Chair- 
man of the Interstate Commerce Commission, in celebration of his 
twenty-five years of distinguished service as a member of the Interstate 
Commerce Commission, and was one of the largest dinners in the As- 
sociation’s history. 

Over 400 members and their guests being present space prevents 
listing the notables who were in attendance, but among them were the 
Governor of Indiana, Honorable Henry F. Schricker, a number of state 





. ——— by the Executive Committee to fill the unexpired term of Charles 
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Public Service Commissioners, and Commissioners Alldredge and Splawn 
of the Interstate Commerce Commission. 

Elmer A. Smith, Senior General Attorney of the Illinois Central 
Railroad, and former President of the Association, was in charge of 
the evening’s musical program. Appropriate musical selections were 
effectively rendered by Mr. and Mrs. William B. Browder, as well as 
Lawrence Chaffee, General Attorney of the Chesapeake & Ohio Railway. 
Messrs. Browder and Chaffee are members of the Association. 

Mr. Aitchison addressed the group in his usual forceful manner un- 
der the title: ‘‘Per Multos Annos.’’ His speech is printed in this issue 
of the JOURNAL. 

Accompanying Mr. Aitchison were his wife and daughter, Miss 
Beatrice Aitchison. 

A delightful dinner was served, after which the group danced to 
the strains of Louie Lowe’s orchestra. 





ADDRESS OF WELCOME* 
By Honorasie James K. NortTHAM 
First Assistant Attorney General, State of Indiana. 


President Burgess, Distinguished Guests and Members of the As- 
sociation of Interstate Commerce Commission Practitioners (I don’t 
know whether I could say that again all at once!) : Of course, it is al- 
ways difficult to be a substitute, especially so because I cannot hope to 
match the eloquence and, needless to say, the maturity of our greatly 
beloved governor, Henry Schricker; but I do bring you, I hope with 
equal sincerity, the official greetings of the State of Indiana. 

We are happy that you are in Indianapolis and we greatly appre- 
ciate the honor you do us in holding your national group meeting here. 

I don’t think it would be inappropriate to say something about the 
Interstate Commerce Commission itself, though I realize that that’s 
the central topic of all your discussion. As you all know, this inde- 
pendent agency of the federal government is now almost sixty years 
old, and, with a few exceptions, especially during the last world war 
and during the unhappy existence of the so-called Commerce Court, 
it has been a completely and absolutely and altogether independent arm 
of the federal government, not of the executive. If it be under any- 
thing, you could say it was an arm of the Congress itself. That’s par- 
ticularly true and apt because of its power. It is not only the ordinary 
administrative tribunal with which we have become so familiar lately, 
it exercises also quasi-legislative powers, and as such performs a func- 
tion without which orderly government in the realm of public control 
of business could not be had and could not have been had in this coun- 
try on a federal plane. 


* Delivered at 13th Annual Meeting, Association of Interstate Commerce Com- 
mission Practitioners, Wednesday afternoon, September 23, 1942. 
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In glancing over some material about your own Association I was 
interested in noting that the rules of practice before the Commission 
are the same as the rules under the new rules of the federal courts; that 
you have pre-hearing conferences, probably not any more developed 
than they are already in our federal courts, but, at any rate, the system 
is there, and, although a liberal construction is to be accorded these 
rules, as is indeed the principle in almost every administrative tribunal 
that I know of, yet that liberal construction is of itself limited, obviously, 
by the fact that you do have a standard, and that is the rules now ob- 
taining in the federal-court system. 

Furthermore, I note that by virtue of the statute itself the Com- 
mission has power to regulate the practice before it. I think that’s as 
it should be. It seems to me it is a fundamental element of jurisdiction 
in a body, be it quasi-legislative or quasi-judicial or even executive in 
nature, that it be able to delimit its own jurisdiction; and it seems to 
me that it places upon the Commission itself and upon this Association 
a burden which should be zealously guarded to see that the bar, if I may 
so call it, which practices before the Commission, is up to the minute in 
character, ability and qualification. 

I have been informed that there are two classes practicing before 
the Commission: (1) attorneys, and (2) experts—that is, engineers, 
traffic experts or the like; and I have been amazed, because so new to it, 
perhaps, to note the far-flung strength and organization of your Asso- 
ciation. I have read its by-laws, I have even thumbed through the latest 
issue of your monthly magazine, I have to admit, in almost compelling 
ignorance of how any association can grow up and do such a splendid 
job, especially show such a finely-developed organization. And I think 
this is a truth that is borne especially by us lawyers. 

Furthermore, since the celebrated case of Commission against the 
Union Pacific Railroad, about 220 United States, the Supreme Court 
has, at last, recognized, as so many of our state courts have recognized, 
the scope of the judicial review, and that the Commission, therefore, 
in its ultimate determination of fact, cannot be contradictory or action 
not importing with due process would upset one of its decisions. That 
is a fight which we have yet to win wholly in Indiana. It seems to me 
that it is the only thing that can give strength and a really pervasive au- 
thority that the Interstate Commerce Commission must enjoy at all 
times. 

As your program says, and as has been on almost every lip, on this 
particularly especial occasion, if for no other reason than that Chairman 
Aitchison is celebrating his Twenty-fifth Amniversary on the Interstate 
Commerce Commission, we are glad to join especially in congratulating 
him for his long and resplendent public service. 

Not long ago the Office of Defense Transportation sent out, as 
you are all aware, an order requiring that truck loadings and weights be 
regulated to a standard despite state statute. That presented different 
problems in the several states. It was solved in Indiana by an opinion 
of the attorney general to the governor and to the Public Service Com- 
mission that in one case they should relax the rule of the Public Ser- 
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vice Commission and in another case the governor should issue a proc- 
lamation to obtain results requested. 

It occurs to me that that is only the opening wedge in your partic- 
ular field of the many things that are happening all over the government 
occasioned by the war, and I should like to emphasize the absolute 
necessity for cooperation between associations of this kind, the Public 
Service Commissions of the several states, attorney generals and gover- 
nors in arriving amicably at some general agreement in carrying out 
what amounts, of course, to date, to a federal fiat. 

This is a war. The question of constitutionality would be a sterile 
discussion. What we have to do is to meet the situation, and, just as 
Dean Landis, in the Office of Civilian Defense, has emphasized, I think 
it could be emphasized again in this Association, if we can carry out 
most of these federal regulations by the already-organized channels of 
state and federal government rather than create new bureaus and new 
armies of enforcement agents, we will do well in carrying out the 
program in the best possible manner. Indiana, under our own civilian 
defense program, has been, in 100% of the cases, able to use the already- 
organized and existing means of enforcement, such as those handled 
through the local prosecuting attorney, the local sheriff, the local fire 
department, always, of course, under, in the first place, the lieutenant- 
governor or the State fire marshal or what have you. 

Last year in Indianapolis the American Bar Association held its 
annual convention, and it was the first time that the city had been so 
honored. At that time, before the complete assemblage of the conven- 
tion, we were addressed by perhaps England’s No. 1 trial lawyer, Sir 
Norman Berkey. Again in Detroit, a month ago, the American Bar 
was addressed by another leading British luminary in the legal field, 
Sir Walter Munsey. I want to refer especially to some of his remarks, 
which you may or may not have heard, about the English lawyer’s view 
of the workings of the United States Supreme Court. I assure you that 
the remarks were complimentary. He indicated that the common law 
flowing through Anglo-American practice and culminating not only in 
the decisions of the British courts but in the decisions of our Supreme 
Court of the United States were looked alike to for ruling with almost 
equal weight on both sides of the Atlantic. 

As a parallel to that, and it seems to me certainly comparable, I 
want to refer momentarily to a recent statement of a famed British 
transportation economist—I forget his name momentarily and I don’t 
have the exact quotation, but he said, in effect, that the reputation for 
sound judicial procedure established by the Interstate Commerce Com- 
mission had been enhanced tremendously by its expeditious handling 
of the rate increase to railroads and the decision handed down some- 
time in March of this year, largely occasioned, of course, by wage in- 
creases. He further said that this enviable position of the I. C. C. 
largely obtained because of its independent position and that the judicial 
statute had in no way been better illustrated than in its handling of a 
situation which might well have occasioned a nation-wide railway strike. 
As members of an association which practices before that body, I 
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think you can be equally proud that it is before such a bench, if I may 
so call it, that your pleadings are made and that so much of your public 
control of business is had. 

Again, may I welcome you with all sincerity and graciousness to 
Indiana and to Indianapolis. Our governor has been so harried that 
there are many engagements he cannot make but he has assured Mr. 
Burgess that if possible he would try to join your social activities later 


in the day; and, again, I hope your meeting has all possible success. 
Thank you. 
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A REPUBLIC IF WE CAN KEEP IT* 


By Honoras.te SAMUEL B. PETTENGILL 


President Burgess, Commissioners, Judges and Practitioners: I am 
very happy indeed to have the privilege of coming in from New York 
on a late train to attend this, your deliberations. I look back upon my 
eight years in Washington, six of which I served on the Committee of 
Interstate and Foreign Commerce, as one of the happy plateaus of my 
life, a place where I saw new horizons and made new friends; and now 
that I am back into-the private practice of the law I am happy to be 
associated in my Washington office with two former members of the 
Interstate Commerce Commission, men whom you know and revere and 
respect, Mr. Balthasar H. Meyer and Mr. Ezra Brainerd, Jr. 

It is always something of an embarrassment I find in these later 
years to be presented as a former member of Congress or a Congressman. 
There was a distinguished Governor of a nearby State one time who 
had just one speech in his system that he used on all occasions, and in 
this speech he always came to a spot where he said : ‘‘Why are we here?’’ 
Well, on one occasion the great man was visiting the state lunatic asy- 
lum and the superintendent asked him if he would address the inmates, 
and the great man agreed not only graciously but eagerly, because, as 
those of you who have been in politics know, the lunatic vote is important 
every second day of November! (Laughter) 

So the lunatics were all gathered together. The great man was 
introduced. He launched forth in his speech, and he got to the right 
spot and he said: ‘‘Why are we here? Why are we here?’’ 

Aind a lunatic got up in the rear of the room, and, in the most fur- 
ious way in the world said: ‘‘Mister, we are here because we are not 
all there!’’ 

Now, whether you think that members of the Congress or former 
members of the Congress are not ‘‘all there,’’ or not, I am indeed happy 
to be here. 

We are admittedly going through what future history may register 
as a great crisis of human history, as profound as the quarter century or 
half century that brought on the American and the French Revolution, 
and no one can see his way through the dark clouds that hamper our 
vision today. But I want to speak to you about some of the problems 
that do confront us as the citizen soldiers of the republic. 

It takes an Act of Congress to conscript our youth to fight on foreign 
soil or to be forced to put on the uniform of their country, but with 
reference to the citizen soldiers of the republic, no act of conscription is 
necessary. We were conscripted to that service by the fact that our 
mothers bore us upon the soil of this blessed land, and in time of deep 
challenge our duty becomes clear—to save and preserve this country 
and its Constitution against all enemies, foreign and domestic. 





* Address delivered at 13th Annual Meeting, Hotel Claypool, Indianapolis, Sep- 
tember 23, 1942. 
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And because this is still a free country, and with great respect to 
the preceding speaker, I would not be true to my deep convictions if 
I were to remain silent over a remark that fell from his lips, perhaps 
not intended as flatly as he seemed to utter the words, when he spoke 
about Government by Executive fiat and that questions of the Consti- 
tution are no longer of applicable importance. I am not prepared to 
go that far, gentlemen. I remember the great case of ex parte Milligan, 
in which it was held that an Act of Congress and an act of President 
Lincoln suspending habeas corpus were beyond the constitutional power 
of the President and the Congress, and in that great case, as I recall 
roughly the language of that great court of eighteen hundred and sixty- 
seven, the Constitution is a rule for rulers and citizens alike. 

The court went on to say that no greater fallacy had ever taken 
hold upon the minds of men, Americans, than that the Constitution is 
not able to defend this country in war as well as in peace. 

I am not prepared to accept the doctrine that the Constitution of 
the United States has to go out of the window even in time of great 
emergency, but that is a part of the thinking that is going on in the na- 
tion today, and it illustrates, perhaps, the significance of the subject 
that I have taken for my remarks—‘‘A Republic If We Can Keep It.’’ 

I take it that you gentlemen are all familiar with the origin of that 
phrase, going back to the writing of the Federal Constitution. Accord- 
ing to the story, Benjamin Franklin, coming out from Independence 
Hall in Philadelphia, met a lady who asked him if he might indicate the 
result, whether it was for a monarchy or a republic; and Mr. Franklin, 
the sage of the convention, said: ‘‘ A republic if we can keep it.’’ 

A little later General Washington, the presiding officer over that 
convention, said that there was ‘‘no danger of this Government de- 
generating either into an absolutism or an aristocracy so long,’’ he said, 
‘*as there shall remain any virtue in the body of the people.’’ 

On another occasion, shortly after that, Benjamin Franklin said: 
‘‘This great democracy of free men could only end in despotism,’’ as 
other forms of Government had done before him, ‘‘when people have 
become so corrupt as to need despotic government, being incapable of 
any other.’’ 

And Jefferson, the man who wrote the Declaration, on another oc- 
easion, said: ‘‘If the States look with apathy on this silent descent of 
their Government, we have only to weep over the human character found 
uncontrollable by blasphemers of men incapable of self-government.’’ 

And Mr. Roosevelt, when he was Governor of New York in 1930 had 
this to say: ‘‘In order to bring about Government by allegory, the 
sovereignty of the States must be destroyed.’’ Then he went on to say: 
‘*We are safe from the danger just so long as home rule in the States 
is scrupulously preserved and fought for whenever it seems in danger.’”’ 
And I stand upon that statement of Mr. Roosevelt today! (Applause) 

We have seen the lights of liberty go out all over the world. Twenty- 
five years ago we sent two million of our youths to fight upon the far- 
flung battle lines of Europe, leaving fifty-thousand little crosses in the 
cemeteries of France. We fought that war to make the world safe for 
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democracy. But it didn’t turn out that way. And since then, following 
the peace treaty, other established governments, republics, have been 
disappearing all over the world. And who will say that that challenge 
of the totalitarian philosophy is not penetrating the thinking of Amer- 
icans today and that it is not a challenge which we must meet on the 
home front? 

The sovereignty of the States. Let me call your attention to two or 
three recent attacks upon the sovereignty of the States, which, if they 
go according to the wisdom of our forefathers, the republic goes. I call 
your attention to an Act of Congress passed within the past ten days, 
signed by the President the other day, the soldiers’ vote bill, in which 
Congress undertook to say that any restriction of state law imposing a 
poll tax as a condition of the right to vote should bind soldiers coming 
from those states. 

It is not for me to argue the merits or the demerits of the poll tax 
laws in the States that have them, but it has been the law of the country 
until ten days ago, written into the Constitution, that the States shall 
determine the qualifications of voters with the few exceptions that were 
prescribed by the Federal Constitution in the Nineteenth Amendment 
with reference to race, previous condition of servitude and sex; but ex- 
cept for that the State can say that a man may vote when he is eighteen 
years of age or twenty-five or thirty. A State may say how long a per- 
son born abroad shall live in this country before he shall be entitled 
to vote. A State may say, as the States did in the earlier days, that, in 
order to vote and exercise the privilege and responsibility of citizenship, 
a man had to have a minimum income, he had to own a minimum amount 
of property; and in that very important case following the Civil War, 
the Civil Rights Case,—in some respects as important a decision as the 
Supreme Court has ever delivered—it adhered to that doctrine. 

Today we see an Act of Congress passed in the heat and fury of 
war as of very slight practical importance regardless of its merits, and 
we see again the destruction of the sovereignty of the States, because 
if that view prevails, then the right to determine who may vote for 
Presidential Electors or for Senators or Congressmen, or perhaps for 
any other office in America, will be determined by Congress alone. 

Another invasion upon the sovereignty of the States, and there- 
fore a threat against the future solvency of this republic, is the matter 
of the taxation of the State obligations which is now being pleaded for 
by high figures in Washington, D. C. 

I, personally, believe that the federal obligations should not be 
exempt or that the income should not be exempt from federal income 
tax, but I am very doubtful of the wisdom of the federal government 
imposing a tax upon the income derived from state and municipal ob- 
ligations. I can see in that a further threat against the States and the 
sovereignty of the republic if the States are prevented from financing 
their own necessities, through the fact that interest rates have to be 
so high upon those obligations as to meet whatever tax the federal gov- 
ernment levies upon them. 
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Recently the United States Supreme Court, through Justice Frank- 
furter, delivered a very extraordinary opinion, in my judgment, with 
reference to the Wage & Hour Law. It was what has become known as 
the Loft Case. If you gentlemen, busy in your specialized field of prac- 
tice, did not read that decision, let me take a moment to describe it. 

In the City of New York there was an office building some twenty 
stories high, and among the tenants of the office building were people 
manufacturing women’s garments to be sold in New York and in other 
States of the Union. And the question arose whether employees of the 
building corporation, not the employees of the tenants, engaged in the 
manufacture of garments to be delivered in interstate commerce, but 
whether the elevator boy, whether the engineer who fired the furnace, 
whether the electrician, who kept the electric lights functioning, whether 
they, too, were engaged in interstate commerce or in a business affecting 
interstate commerce ; and it was held by Mr. Justice Frankfurter, with 
a majority of the Supreme Court concurring, that everybody in that 
building was governed by the federal Wage & Hour Law, which, of 
course, means that they were taken out of the jurisdiction of State law 
regulating their hours and wages. 

It was a sort of house-that-Jack-built case. You remember the old 
rhyme about ‘‘This is the cat that ate the rat that ate the malt—that 
lived in the house that Jack built.’’ It was argued in that case that 
because it was necessary for the workers of the tenants manufacturing 
women’s garments to be warm, that, therefore, the engineer not cm- 
ployed by the tenants, not responsible to them at all, a man whv ‘he 
tenants could neither hire nor fire, but the employee of the buildirg 
firing the furnace, became engaged in interstate commerce; and so the 
elevator boys who took the workers of the tenants from the street floor 
up to the levels of the building in which their work went on, they, too, 
were engaged in interstate commerce. I respectfully submit that that 
extension of the Shreveport doctrine doesn’t leave very much to 
States of the American Union; (Laughter) because if the elevator boy 
who delivers the worker from the street level up to the twentieth story 
of a building becomes engaged in interstate commerce, why, then, the 
man who runs the taxicab that brings the worker horizontally along the 
ground from where he lives to the office building, is engaged in inter- 
state commerce or in a business affecting interstate commerce, and if 
the fireman who puts coal in the furnace that heats the water that makes 
the steam that warms the worker who makes the garment is in interstate 
commerce—if he is a part of interstate commerce, then when the fire- 
man goes out to lunch and is waited upon by the pretty waitress in the 
restaurant, she is serving the fireman who puts the coal into the furnace 
that warms the water that makes the steam that warms the worker, 
so that the waitress is in interstate commerce, isn’t she, by a similar 
logic, (laughter) and possibly the man who goes to the restaurant in 
order to refuel himself as he refuels the building, the cow that furnishes 
the milk, and ‘‘the maiden all forlorn who milks the cow with the 
crumpled horn,’’—she, too, is in interstate commerce, because the milk 
feeds the fireman, puts steam in his muscles. 
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And then you are drifting right into the very thing that Mr. Roose- 
velt condemned in 1930, you are drifting into the very thing that our 
forefathers hoped this republic would never fall into. 

We have also other threats upon the preservation of this republic. 
I mentioned the taxation of State obligations. Let me also mention the 
excessive taxation of American business. And let me say that I believe 
in high taxes in time of war to reduce the threat of inflation, and I would 
put the taxes on individuals pretty high. I am prepared to say right 
now that before this war is over I expect that everyone of you gentlemen 
will be paying fifty per cent of your income to support the financing of 
the war, and you should take it with a smile; but when it comes to the 
point of taxing corporations so that they will have no reserves left and 
no fat upon their bones for the post-war period, we are running into 
another story. 

I well remember Governor Lehman of New York preaching what 
seemed to me very sound doctrine. In a letter to Senator Harrison 
of the Senate Committee on Finance four or five years ago he protested 
seriously and emphatically against the federal government taxing in- 
comes, as he states, up as high as 70% or 80%, because as Governor 
Lehman said, if this source of income is thus taken away from the 
States to support their own institution, he went on to say, the inde- 
pendent sovereignty of the States is threatened by federal tax policies, 
because, obviously, if the federal government takes 70% or 80% of a 
man’s estate when he dies, there is nothing left for the state to tax, al- 
though he built up his business within the limits of the state. 

It seems to me that the principle is wrong also that there should 
be a $25,000 arbitrary ceiling upon a man’s income. It seems to me 
that if people who go to baseball games are willing to see Joe DiMaggio 
paid $50,000 or $60,000 for engaging in a highly competitive sport with 
no monopoly or privilege enabling him to squeeze the public, that no- 
body has any business saying that he shall have an arbitrary and a fixed 
ceiling upon his possible income. 

I think that we should all be taxed heavily but I object to the prin- 
ciple that there shall be a ceiling beyond which all income shall be so- 
cialized ; and if you make it $25,000, you can make it $20,000, you can 
make it $15,000, you can make it $10,000, you can make it even $5,000. 

You can go into the principle of the levelers of England of three 
centuries ago. 

I am wondering if some of the policies are activated not so much 
through the necessity of war financing but through the ideals and ideas 
held by some people that we should abolish the profit motive by exces- 
sive taxation; and when it comes down to a question of morals and 
ethics, why is the profit motive wrong and the wage motive right? Or 
why is the hour motive right? If it is proper and permissible for a 
worker to struggle for higher wages, why is it wrong for a man who has 
skimped and saved to see to it that in his old age he shall not have the 
savings of a life-time washed away by constantly shrinking interest 
rates or dividend rates to the point where he can no longer stand upon 
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his feet as a free American citizen but must become a supplement of the 
State depending upon its mercy or its charity? 

Taxes are already so high as to be a serious threat to efficiency. 

Gentlemen, I will never forget the fifth of February, 1937, when 
a bill written out to the last comma, the dotting of the last i and the 
crossing of the last t, was presented to the United States Congress for 
passage to pack the Supreme Court of the United States. I knew then 
the significance of that story of the Old Testament about Jacob wrest- 
ling with the angel. I wrestled with the angel. I knew right then and 
there that I couldn’t go along. I knew right then and there that I wasn’t 
going into Congress again. I knew that I wasn’t going to stand up be- 
fore my people in my constituency and by silence appear even to ap- 
prove of the silent destruction of those instruments of Government by 
which men can hope to be free. 

It worries me, gentlemen, when I see the principle gaining accep- 
tance in the thinking of America that there is no such thing as justice, 
that there is no such absolute as justice, that justice is suffering the 
will of the strong. 

I remember the story that was told of Germany in Frederick The 
Great’s time. Frederick The Great went out from Berlin riding in his 
coach and four, and as he rode along the road he came to a place where 
a miller had his mill. It was a pretty spot. A beautiful stream flowed 
down the valley. It turned the waterwheel of the mill. And the king 
became covetous of the beautiful surroundings and he told the miller that 
he would have to give up his land; and the story of Germany of a hun- 
dred and fifty years ago is that the miller stood up and looked his 
sovereign in the eye and said: ‘‘Sire, there are judges in Berlin.’’ 

There is nothing more tragic in the world’s story today than that 
in country after country throughout the world men can no longer stand 
up and say: ‘‘Sire, there are judges in Berlin,’’ or Rome or Tokio. 

This idea that justice is an instrument through which the poor man 
cannot deal against the great, through which the individual can appeal 
against the will even of the State, of the Congress or the Legislature, 
an instrument to which the helpless cannot appeal as against the brute 
force or some racial or political majority in power—that is all a thorn 
to me, genilemen, and nothing shocks me today more than to hear the 
report that one or two or three justices of the Supreme Court of the 
United States are now engaged in running the political calendar, a re- 
port which I hope is not true, but which, if true, ought not to have any 
further justification. 

. And the next year after this bill to pack the Supreme Court of the 
United States, we had the purge—the alien doctrine of the purge—the 
doctrine that a constituency may not freely choose its Congressman or 
Senator to represent it—the very foundation of republican government 
—government through representatives—and the doctrine that the fed- 
eral government, or an instrument of the federal government, through 
patronage power, can intimidate a free electorate in the choice of its 
Senators or Congressmen, is all wrong. (Applause) 
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And then we have seen several other dangers. We have seen the 
doctrine of government by consent decree in which pecple are indicted 
and then, under the intimidation of the threat of going to jail or pay- 
ing a fine or having the humiliation and the expense of a |. ng court trial, 
agree to a decree that goes beyond fairness and forces him to do more 
than the law requires. And I object to that as aaother attack upon 
the preservation of this republic. 

Another thing that worries me today is this matter of the renego- 
tiation of contracts. Let me’say, gentlemen, that I am thoroughly com- 
mitted that excess war profits should be taxed to the very limit—to the 
limit beyond which production might taper off. That would be the 
only limitation I’d place upon it. But this idea, gentlemen, that a con- 
tract made by the Unitec States of America isn’t worth the paper it’s 
written upon is a strange doctrine in America. 

In January of 1934 I was one of few men to vote against the re- 
pudiation of the gold clause in United States Gove ‘nment bonds. I 
took occasion on the floor of the House of Representatives then to say 
that I could foresee that this was the beginning of a course the end of 
which no one might see, 1 course that would finally lead to a total lack 
of confidence in the promises of the federal government. - ” 

We have today a law upon the statute books of America that with- 
out the consent of the party his profits may be taken away from him 
for any time up to three years after the war ends, th f‘the agreement 
of the federal government to pay him a fixed sum for wh t he produces in 
the way of war supplies isn’t worth anything, and busin sses today don’t 
even know whether they are solvent, or not, because -hey don’t know 
what is going to be taken away from them by the arbi.rary assessment 
of some federal bureau. 

It has been said, gentlemen, that all governments tend to disappear 
through an excess of their own virtue. I think there is great significance 
in that statement. Where the government note is discipline, it becomes 
force, finally becomes tyranny against which men revolt; and if the 
dominant note is freedom through an excess of the virtue of freedom the 
citizen becomes apathetic, he doesn’t go to the polls to vote, he doesn’t 
assume the responsibilities of citizenship, and he becomes tolerant of 
the things that are seeking the confidence of the youth of America in 
this democratic dream of ours, tolerant of laborites and the corrup- 
tion of great city political machines and the complacent attitude that 
businessmen and others adopt toward them. 

I have heard it said within the last week or so that according to 
surveys being conducted by the United States Government as to the 
opinions held by young men in uniform in the four or five different 
branches of service of our country that they are getting fed up and 
they are beginning to ask: ‘‘ What does this democracy mean when men 
back home can shake down Government and shake down business and 
nobody, because of the political pressures involved, has got the courage 
to meet the situation?’’ 

And another thing that is destroying confidence in democracy is 
this idea that platform promises don’t mean anything. 
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Gentlemen, I will always remember the thrill that came to me when 
I was still a lad ip college in 1904 when Alton B. Parker sent his famous 
telegram to the democratic convention of that year, and in it he let it be 
known that if he were nominated to the highest office in the land, that 
he would not be bound by any silver plank that the convention might 
adopt. I am not arguing the right or wrong of his position, but I said to 
myself then and there: ‘‘There is a real American, a man who is willing 
to lose the greatest honor that can come to a man’s life in order to be 
true to himself in making that statement to the convention before he was 
nominated, rather than after.’’ 

And I also remember Al Smith in 1928 when he sent a telegram 
to the Houston Conyention making his position, plain on the prohibition 
question before he was nominated and took the risk that as a result of 
that telegram this high prize might slip through his fingers. 

But where, today do you find people who have faith in political 
platforms or in the statements made by candidates for public office? 
We have got to:-bring integrity back to government in this country 
(Applause) as of the highest importance! (Applause) 

My old friend Governor Schricker, I wish he had been here today— 
I’d like to have said this in his presence, because there’s a man who has 
certainly brought, character to high office. I was talking with him about 
an incident in connection with his office, which I will not relate, but 
concerning which,certain pressures were being put upon him that would 
cause him to violate everything that he had stood for in a lifetime; and 
he said to me wits reference to these pressures and the people who were 
applying the pressures and the reason they were applying the pres- 
sures : ‘‘If that’s;democracy, it is not worth putting on a uniform to de- 
fend!’’ 

Gentlemen, I believe that this democracy of ours has gone too far; 
that the pendulum has swung too far through the excess of its virtue 
and that we have got to become more austere in our view toward gov- 
ernment and public officials and our country. The lean-hard men are 
on the march today, gentlemen. Over in Italy forty-three million Ital- 
ians living on a peninsula no larger than the State of New Mexico, con- 
sidering themselves prisoners in their own sea, are on the march. Over 
in Japan, upon islands not as large as the State of California, are seventy 
million men willing to live on rice and fish, filled with a fierce state re- 
ligion that makes it seem to them that life’s greatest glory is to die for 
the Emperor and that the greatest assurance of immortality for them 
will come if, on the battlefield, they kill one of their enemies. These 
men are on the march today. They are filled with slogans that mean 
something to them, however wrong they are. 

Over in Germany—and no one has ever condoned the ruthless Nazi 
tyranny and the philosophy that the individual has no rights, but, 
nevertheless, the Germans are great people, as they have historically 
proved, and they are willing to sacrifice everything for a political dream 
of theirs, which, to us, is wrong—they are on the march today. 

Japan is commanded by the military genius of the conqueror of 
Singapore for a salary no more than we pay a second lieutenant in the 
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United States Army, and we think we are going to win this war with 
money and credit. Yes, we will win, but we have got to believe that we 
are defending something here in America that means something deep and 
vital to the boys out on the firing line! (Applause) 

That’s what I’m thinking about—this democracy of ours. It has 
got to mean something to us again—something deep and vital, something 
worth defending. And we on the home front, gentlemen, have got to 
so act and work in these years that when our boys come home from 
Singapore or Siberia or Arabia or Berlin or Tokio, they will come back 
to a land worth coming back to. And that’s going to require a lot of 
sacrifice on the home front. 

I believe, gentlemen, that we have got to become more austere. We 
have got to believe that law and order, freedom and discipline are con- 
comitant with government’s behavior. We have got to beware of too 
much of this talk about democracy. That’s not what our forefathers 
talked about. 

Democracy. A great mass meeting like that of the men on the 
waterfront in New York City attempting to decide the great question 
whether a million or two million men shall die on the second front in 
Europe—that’s it—what Henry Adams once called the ‘‘degradation of 
the demagogues’’—these important decisions that are influenced by 
the pressure of people who have only one point of view in mind and do 
not hear the other side of serious questions like the second front. 

I am beginning to ask myself, gentlemen, if the time hasn’t come 
when all of us have got to consider seriously whether we haven’t been 
too tolerant in this country against the enemies within this country. 
What right have we to give freedom of speech to men who do not be- 
lieve in freedom of speech except as a tool for bringing about the time 
for absolutism in this country? (Applause) 

We talk about freedom of assembly, but what rights do communists 
who, according to Attorney General Biddle, are intent upon the de- 
struction of this form of government of ours,—what right have com- 
munists to sit in parliamentary bodies and inside those bodies tear down 
the principle of parliamentarianism ? 

The American Legion in New York State is now conducting a hard 
drive to keep the communist ticket off the ballot-box. 

I believe, gentlemen, that we have gone too far in our tolerance of 
our enemies of the republic. We have got to become more austere in 
saying to them that freedom of speech is the right of every American, 
whether or not he was born on foreign soil, who will accord freedom of 
speech to all others. But today great labor unions in this country are 
attempting to intimidate the newspapers of this land from presenting 
Mr. Pegler’s columns. They don’t believe in freedom of speech. And 
there we are. 

It used to be considered, and the judgments of the Supreme Court 
of the United States used to be, that a man had a right to tear down his 
country, tear down the flag, spit upon it mentally and spiritually, pro- 
vided there was not present incitement to violence. I am impressed, 
gentlemen, we have got to go farther than that now and say that this 
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great gift and legacy of freedom belongs to those who will give it an equal 
respect to all others, whether they disagree with them, or not, and that 
these instruments of freedom by which the quislings and the fifth 
columnists have torn down one government after the other in foreign 
lands, shall not be permitted to operate. 

Gentlemen, I hope that I have not seemed unduly critical of any- 
body. We all are at fault in this matter. The Republican Party and 
the Democratic Party are alike remiss. We have all been following the 
flesh-pots too much, getting soft and fat and corrupt and contented un- 
til forty to sixty per cent of the American people don’t even take the 
time to show that this great dream of our forefathers means anything to 
them. 

Gentlemen, I am going to close by telling you of an item that ap- 
peared in the New York Times two years ago. You know when you 
and I were in school, in high school and in college, we used to read 
books like Gibbons’ ‘‘Rise and Fall of Rome’’ in order to try to ascer- 
tain the mortality of the republic. You don’t need to read the history 
books now, all you need to do is to listen to the trans-Atlantic radio or 
read the daily newspapers. Two years ago France, Laval France, that 
great country in which the dream of freedom started contemporaneously 
as it did here in this country, went down. It was an unequal battle— 
forty million Frenchmen against eighty million Germans. Probably they 
would have lost in the long run, anyway, without help, but they went 
down within thirty days, and it was a very significant fact that the Ger- 
mans marched into France and took two million prisoners with only 
twenty thousand casualties. That indicated there was something wrong 
inside France. It began to raise questions in men’s minds as to whether 
the soldiers preferred to be captured. At least, they didn’t fight. Then 
we began to read what happened in France before the war broke out. 
There was class feeling engendered by politicians appealing like dema- 
gogues for the favor of the masses, the communists and the cynicalists 
cursing the capitalist class, the owners, the stockholders and the bond- 
holders of the industries, carrying on the doctrine that capital is theft, 
and hating the managers and the owners of French industries more 
than they hated Hitler. 

And then we heard stories of how some of the great industrialists 
of France were greedy, too. They refused to farm out government con- 
tracts for expeditious handling in order to keep all of the profits for 
themselves, and perhaps they hated the cynicalists and communists in 
France more than they hated Hitler. 

Anyhow, the Germans marched in and Laval France was no more. 
And then it was that a reporter of the New York Times went out into 
the countryside of France to try to find out why France fell. He talked 
with an old man ninety years of age, a man who had lived long and had 
thought slowly but had thought straight, a man who lived on the soil 
close to nature, mother and teacher of all. This old man had fought in 
the War of 1870 and had seen Bismarck dictate an iron peace in the 
Palace of Versaille. His son had fought in the war of 1914-18, when, 
through a turn of the fates of war, another iron peace was written by 
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Clemenceau in the Palace of Versaille, and his grandson had just been 
fighting in this war and was then a prisoner in a German concentration 
camp, and the reporter asked this old man who had seen three wars sweep 
over his beloved France in one lifetime what was wrong, and the old 
man said : 

‘*T’ll tell you what was wrong, we in France came to believe that 
we had privileges and no responsibilities, that we had rights and no 
duties, and we came to regard France as a cow to be milked and not a 
watchdog to be fed.’’ 

And I leave it to you gentlemen whether the president of the greatest 
university in France or whether the most decorated member of a French 
academy could tell the tragic story of the fall of his republic in more 
poignant phrases than did this old man who had seen it all and had 
suffered it all in his own family! 

And so, I close, gentlemen, with a quotation that I am very fond 
of. You are busy with your practice, I am busy with mine, manufac- 
turers are busy with their duties, farmers are all busy, properly so, in 
their own segment of human activity, but there comes a time when the 
nation comes first, when the flag comes first, as against all other con- 
siderations, and I close with this quotation from a lawyer of the old 
South who said: 

‘“Who serves his country serves all and all things served shall bless 
him, but he who lets his country die lets all things die and all things 
dying curse him.”’ 

Thank you very much. (Great applause) 





REPORT OF E. H. BURGESS, PRESIDENT* 
GENTLEMEN OF THE CONVENTION : 


When last this Association met in annual session, there still existed 
those haleyon days before Pearl Harbor. Although the spreading fires 
of war raged on the World’s horizons, they had not yet engulfed the 
Western Hemisphere. The 1941 convention, therefore, could assume and 
take its usual course and content, and all will recall the excellence and 
value of its proceedings. 

Today as we meet, how vastly different it all is! Now we are com- 
pletely caught in the maelstrom of global war. At stake and fighting for 
their very existence, are the ways of life and the institutions that free- 
men everywhere hold dear. It is a time when every one is stirred with 
unaccustomed emotions and zeal—a time that tries men’s souls, for over 
all and in all is devouring, hydra-headed war, whose demands are para- 
mount and inexorable. 

In such circumstances there can be, in the activities of neither men 
nor organizations, no such thing as normalcy. Instead, all the things 
which so recently we regarded as indispensable to our existence and 
took so readily for granted, are now increasingly taxed, progressively 


* Delivered at 13th Annual Meeting, Hotel Claypool, Indianapolis, Indiana, 
September 23, 1942. 
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rationed and manifoldly regimented, if not completely blacked out for 
the duration. To all this restraint upon our daily lives it is not only a 
duty but a privilege to submit, for only in that way may our collective 
might and resources be effectively marshalled to save the liberty that is 
dearer than that daily life itself. 

The practitioners before the Interstate Commerce Commission were 
therefore prepared, if necessary, to accept in good grace the complete 
cancellation of this annual meeting. For a time it seemed that would be 
required by the curtailed transportation and by the other wartime de- 
mands that bore down upon us. 

At this juncture, it was our good fortune to discover that the 
hearings in Docket 28300 in this city at this time, bringing together 
as they would, so many of our members, presented our opportunity. 
By taking advantage, as we were quick to do, of our members’ necessary 
presence here in that nationwide proceeding, we are now able to hold 
this abbreviated convention, without any undue travel addition to the 
already stupendous load our transportation machine is now carrying. 

But, although we were thus able to get here without travelling pri- 
marily for the purpose of attending the convention, it is to the courtesy 
of Chairman Aitchison and his colleagues on the Bench that we are 
indebted for the attendance of many at this session. By adjourning the 
hearings this afternoon, he has not only made possible his presence and 
your presence, but has thereby manifested again his abiding readiness 
at all times to aid the well-being of the Association. For all that, we 
are duly grateful, and in the name of the Association it is my pleasure 
to say a sincere, ‘‘thank you, Mr. Chairman.’’ 

Precedent dictates that at this time there be rendered to you by the 
President a report on the state of the Association. In discharge of that 
duty I am happy to be able to report that in all respects the Association 
issound. This is true as to the Association’s membership; its resources, 
and its functions. 

Despite the fact that the infamy of Pearl Harbor occurred within 
less than two months after the last annual meeting, bringing in its train 
the convulsions and dislocations of war, which have since dominated the 
Association and its members, and not withstanding the War’s inevitable 
drain on our ranks, our membership is today greater than ever before, 
a total of 2,350. Such ability to grow in a period so abnormal is hearten- 
ing proof of the everwidening recognition the Association commands, 
as the organized part of the Bar of the Commission. 

Realizing the extraordinary need for recruiting members to offset 
the abnormal drains of a war year, in addition to normal member losses, 
a membership campaign on a national scale was initiated early in Decem- 
ber. This effort was organized under the able Chairmanship of C. R. 
Hillyer, and to him and his associates the Association gratefully acknowl- 
edges its debt for the energy and effort given in organizing and pushing 
forward this coordinated membership effort, which has added a total of 
256 new members since the last convention. Unless in normal times, 
and especially in this abnormal war period, it can have continuously 
the vitalizing strength that springs from the inflow of new members, the 
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Association’s progressive development must cease and its worth dis- 
appear. 

The ever expanding area of the Commission’s jurisdiction necessar- 
ily means continued increase in the number of admissions to practice. 
Within the past year there has been added to the Act, Part IV, bringing 
under the Commission’s regulatory powers the freight forwarders of 
the country. Thus is continuously enlarged the reservoir of availables 
from which the Association ought to and can increasingly recruit its 
strength. This but emphasizes the opportunity and responsibility of 
an Association such as ours, to afford to this ever widening field of 
practitioners the services the Association can render. I trust and urge 
that an organized effort to maintain and increase membership may con- 
tinue to receive unstinted emphasis and attention. 

I welcome all these new practitioners. I am confident that they will 
find, like the older members have found, that non-membership is some- 
thing they cannot afford. 

The Treasurer’s report, which you will soon have before you, will 
assure you of the Association’s solvency. 


With respect to the Association’s internal operation, I have ex- 
perienced the same difficulty as my precedessors in securing quorum 
meetings of the Executive Committee, due to the fact that these com- 
mitteemen include the sixteen regional Vice Presidents, necessarily 
scattered throughout the sixteen regions of the Country. Last year, by 
constitutional amendment you relaxed the requirement that each stand- 
ing committee be represented by a member in each of the sixteen regions, 
and as a result the appointment and functioning of these committees 
has been much improved. I hope that this convention will now take the 
final step of abolishing the regional system, by adopting the constitu- 
tional amendments for that purpose which will later be presented to you. 

Men and materials are essential to any organization, but size and 
organization are not the ends or objectives of this Association. The 
justification of its existence, and its value to the administrative process 
and to its members, rest in what it, as an Association does. In this 
respect, the past year has witnessed commendable activity by both the 
Association and its lesser units—the chapters. 

Regrettable as it is that no new chapters have been formed during 
the year now ending, the activities of the existing chapters is a per- 
suasive demonstration of their real utility. The chapter is the nucleus 
around which our widely scattered membership finds opportunity to 
rally for timely discussion and review of the ever advancing legal and 
administrative .problems which are the concern of the Commission’s 
Bar. Indeed, they afford practically the only occasions and opportuni- 
ties for such shop talk. They deserve to be, and I hope will be, increased 
in number and effectiveness. 

Our constitution declares that one of the objectives of this Associa- 
tion is ‘‘to promote the proper administration of the Interstate Com- 
merce Act and related acts.’’ The past year has been characterized by a 
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notable effort to fulfill that purpose. At the very core of ‘‘the proper 
administration of the Interstate Commerce Act and related Acts’’ is 
the Commission’s Rules of Practice. Any major change in them is at 
once a major change that affects the heart of administrative law. This 
is so for the very good reason that the Interstate Commerce Commission, 
as the great pioneer in this field, now does and long has, set the standards 
of administration that point the way for that great multitude of ad- 
ministrative tribunals that have followed in its wake. 

Since the last annual meeting we have witnessed a complete revision 
and extension of its Rules of Practice. The Commission has not waited 
for the enactment of legislation, which at the time of that meeting was 
pending in Congress. Instead, and in keeping with its proven ability to 
pioneer the field, it has drawn upon its long and rich experience, and 
that of the practitioners before it, to meet what it found to be required 
for the proper administration of its enlarged jurisdiction. 

The significance of this outstanding event will later be reviewed 
for you at this meeting. But the fact I would emphasize is that in this 
revision the whole Association took part, through its members individual- 
ly, and collectively through its efficient and active Committee on Re- 
vision, as the report of that Committee will disclose. The accumulated 
experience and views of an articulate membership were thus brought 
to bear upon this outstanding procedural reform. In so doing the As- 
sociation gave the finest expression to its stated purpose ‘‘to promote 
the proper administration’’ of the statutes that to all forms of transpor- 
tation are so vital. 

In this connection also there arose an occasion when the Association, 
in pursuance of the prior mandate of its members, could and did arise 
to protect in the new rules, the existing right of practice by Class B 
practitioners. All this, too, was in the interest of what our membership 
has deemed to be ‘‘the proper administration’’ of these regulatory 
statutes. So it is that through and by the Association, we as practi- 
tioners not only have the duty but the privilege of becoming vocal and 
effective upon matters that effect the proper administration of our 
transportation law. 

Another enterprise undertaken last year by virtue of your au- 
thorization was the offering of two prizes of $125. each, one de- 
signed for students in educational institutions, the other open to mem- 
bers of this Association, for papers of quality on a subject relative 
to the field of administrative law and procedure. I cannot say that the 
effort has been altogether a success for the reason that, apparently, 
practitioners have found their practice so lucrative that we received no 
papers submitted by practitioners. One hundred twenty-five dollars, 
evidently, held no lure. In one sense it may indicate the prosperity of 
our members, but in another sense I am disappointed that that should 
be the fact. 

From the students five papers were received. The special com- 
mittee which had the matter in charge has selected one of those as 
worthy of the first prize in that group, and that paper will, in time, 
be published and the prize will be awarded to the author of the paper, 
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Mr. Max Gorenstein, 210 Poplar Street, Chelsea, Massachusetts, a 
student at Boston University, Evening College of Commerce. The title 
of his paper is ‘‘The Place and Function of a Contract Carrier in 
a National Transportation System.’’ 

It is the recommendation of the special committee, concurred in by 
the Executive Committee, that the prize be not offered again during the 
continuance of the war emergency, but that if and when, after that 
terminates, it is revived and renewed, it be offered in one single amount 
of such size as to attract real talent and merit and be open to all alike, 
_ rather than to classified groups. . . 

The other functions of the Association have found expression in 
the activities of the several standing committees. I shall not in detail 
now review them, as their reports have been considered and approved 
by your Executive Committee and have been or will be printed in the 
JOURNAL for your information. 

It is activities and accomplishments of this character that are fast 
dispelling the false pretence of some that the Association is unnecessary 
or serves no essential purpose. Its worth and utility are manifest to 
all who become members. Necessarily, the Association functions through 
committees and its encouragement and thanks are due those members 
who are loyally carrying on their committee assignments. They have 
not hesitated to give of their time and effort upon the ground that they 
are too busily employed in their private and professional affairs. To 
their fine work, well and consistently done, the Association owes its 
success and its expectation of greater usefulness in the future. 

Not less important than the proper administration of the laws with 
which it is concerned, is the second great purpose of this Association 
**to uphold the honor of practice before the Interstate Commerce Com- 
mission.’’ Indeed, there can be no proper administration of those laws 
unless the honor and integrity of practice before the Commission is at 
all times vigilantly and valiantly upheld and advanced. The Canons 
of Ethics constitute the statement of our code of honor. To attain and 
maintain adherence by each practitioner to that code is the fine test of 
our right to exist as an Association. Failing in that we are as a body 
without soul. 

The code is primarily a friendly beacon to guide and exhort the 
members through the vicissitudes of daily professional conduct in their 
offices and before the Bar of the Commission. At the same time it does 
stand, and ever must continue to stand, as the certainty of stern retribu- 
tion to be meted out, by the full force and power of the whole Associa- 
tion, to those few who are deficient in professional pride or indifferent 
to the honor and responsibility of practice. 

In calling for adherence to this Code of Ethics the Association does 
not in any sense call for or condone espionage by one member upon 
another. Practitioners of the sort who uphold the honor of the practice 
are those who need only to be informed to yield ready compliance. Our 
high task as practitioners, individually, and collectively through the 
Grievance Committee and otherwise, is ever to be constructive and co- 
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operative, saving for censure under the code only the demonstrated 
non-comformist. 

To accomplish the high objective of upholding the honor of practice, 
the Association maintains, not only a Committee on Grievances to deal 
with infractions of the Code of Ethics, but also a Committee on Admis- 
sion to Practice to test the caliber of those seeking admission to practice. 
From past experience as a member and chairman of each of these Com- 
mittees, particularly the Committee on Admission to Practice, I am 
compelled to say that I believe there is room for more effectively co- 
ordinating the Association’s investigative work, with the Commission’s 
own procedures in connection with admissions to practice. I know the 
Commission is alive to the problems involved, and am hopeful that, as 
a result of further consideration, improved cooperation on the part of 
the Association may be accomplished. 

I turn now to what I am constrained to regard as the special duty 
that is imposed upon us all as practitioners by the demands of these 
parlous days. In our membership ranks are included the counsellors 
and advocates for every party concerned in transportation. There are 
those of you who serve primarily the interests of shippers; there are 
others whose chief identity is with one or another of the several agencies 
of transportation. 

I do not need to remind you of the unparalleled extent to which 
all our clients—whether they be shippers or carriers—have united to 
stand solidly behind our farflung military forces. Never in history were 
the producers of goods and the carriers of goods called upon to do so 
much in so little time. The rising flood from the nation’s production 
lines must be dispersed by all facilities of transport throughout the 
length and breadth of this continent. It must be made to flow in 
steady stream, often by unnatural routes and in limited time, to such of 
our ports as, in the exigencies of war, may be reached by the ships that 
serve our world-wide battle lines. These battle lines and our way of life 
itself are as dependent upon the carriage of these war goods by our 
agencies of transport as is the welfare of the human body upon the 
earriage of oxygen by the blood stream. Hinder or stop the carrier and 
the body itself will be destroyed. 

The shippers and carriers of this country know well this truth. 
They learned well the lesson of the errors of World War No. 1 and are 
anxious and resolved not again to err in like manner. The result is a 
spirit of mutual cooperation and a common endeavor by shippers and 
earriers ‘‘to keep ’em rolling,’’ that are unprecedented. 

Practitioners are in a key position to engender and promote this 
indispensable unity of purpose and cooperation. In the formulation 
and application all the new restraints and directives imposed by the war 
power upon all transportation agencies for the purpose of securing max- 
imum utilization of their carrying capacity, the counsel and experience 
of the seasoned practitioner has both an opportunity and a responsibility. 

The Interstate Commerce Commission, under the able chairmanship 
of the Honorable Clyde B. Aitchison, has responded to the demands of 
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4 
the times with service orders, authorizations to make emergency tariffs 
effective on short notice and in numerous other ways. In each instance 
the end and objective are to increase the utility and efficiency of the 
transportation machine. 

There are also the requirements of the great office of Defense Trans- 
portation, headed by one whose enlightened and statesmanlike approach 
to all its problems is known to us all, the Honorable Joseph B. Eastman. 

All these revolutionary orders and directives necessarily impinge 
in varying degree upon those who are and will be your clients. Your 
opportunity and your responsibility as practitioners are, by your advice 
and your counsel, to secure proper interpretation and application, and 
where necessary, constructive amendment of these new requirements, 
and thereafter to encourage, where necessary, a spirit of cooperation, 
rather than of hostility or technical adherence to private interest. In 
a crisis like this, gentlemen, private interest must yield to whatever 
best serves the vital welfare of all transportation, on which we are now 
so dependent. I do not doubt that in the service of this great objective 
our practitioners will not be found wanting. 

But I would be remiss not to mention one thing more. Self preserva- 
tion impels us, in time of great national danger, to sacrifice private rights 
and consent to whatever concentration of power in the commander-in- 
chief is necessary to preserve us. But when, from defeat of the enemy, 
the devastation of war shall have ceased, practitioners, and all self- 


denying citizens, must be quick to make certain that the unprecedented 
powers yielded during the crisis, are, in peace, again restored to the 
people and to the coordinate branches of Government whence they came. 
In no other way can there be continued the democracy and the way of 
life, for the preservation of which now, no sacrifice is too great. 
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THE NEW GENERAL RULES OF PRACTICE OF THE 
INTERSTATE COMMERCE COMMISSION* 


By Cuarence A. MILER 


Vice President and General Counsel The American Short Line Railroad 
Association, Past President, Association of I. C. C. Practitioners. 








PRELIMINARY STATEMENT 









I have been asked to discuss the differences between the General 
Rules of Practice of the Interstate Commerce Commission, as adopted 
July 31, 1942, effective September 15, 1942, and the old rules. 

That this must necessarily be done briefly is indicated by the meager 
amount of time allotted for the discussion. 









Basis OF REVISION 
Section 17(3) of the Interstate Commerce Act provides: 


“The Commission may, from time to time, make or amend such general rules 
or orders as may be requisite for the order and regulation of proceedings before 
it, or before any division, individual Commissioner, or aed including forms 
of notices and the service thereof, which shall conform, as nearly as may be to 
those in use in the courts of the United States.” 






















The revised Rules certainly reflect the spirit of the Rules of Civil 
Procedure for the District Courts of the United States, as adopted by 
the Supreme Court of the United States, pursuant to the Act of June 
19, 1934, Chapter 651. In many cases it will be noted that the language 
is the same, or substantially similar. Therefore, there will be instances 
where the decisions of the courts interpreting the Rules of Civil Proced- 
ure will be persuasive in the administration of the Commission’s new 
rules. 


NEED For REVISION 





The Committee appointed to consider the Commission’s Rules of 
Practice, consisting of three Commissioners, two members of the Com- 
mission’s staff, and three representatives of the Practitioners, agreed at 
the beginning that there was nothing radically wrong with the Com- 
mission’s then existing rules. However, there had been no general re- 
vision since 1935. The rules were scattered. New legislation had been 
enacted, giving the Commission additional jurisdiction, especially with 
respect to motor carriers and water carriers. Of course the Commis- 
sion now has jurisdiction of freight forwarders as well. It was finally 
concluded that the Commission’s general rules of practice should be 
brought together in one place, re-arranged, and re-numbered. 

It is believed that an examination of the new Rules will show the 
wisdom of this action. 


* Remarks prepared for delivery at Thirteenth Annual Convention of Interstate 
Commerce Commission Practitioners, Claypool Hotel, Indianapolis, Indiana, Sept. 23, 


1942. Due to lack of time this paper was not presented orally but is being included 
in the record. 
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ARRANGEMENT OF RULES 


The new Rules are so arranged as to follow, in a general way, the 
course of a proceeding from its initiation to its conclusion. 


NUMBERING 


Citation of the old rules was, generally speaking, a continued source 
of irritation for the practitioners, because of the Roman-Arabic-alpha- 
betical enumeration employed. 

The new Rules are 102 in number, and the Arabic system has been 
used to designate them. About two-thirds of the rules have no lettered 
subdivisions. Citation will be much simpler. 


PRACTITIONERS 


Under Rule 11, application for admission to practice before the 
Commission must be accompanied by a fee of $10.00, which is returnable 
if the applicant is not admitted to practice. 

I would especially call your attention to Rule 71(b), which reads 
as follows: 


“All persons appearing must conform to the standards of conduct required 
by the code of ethics of the Association of Interstate Commerce Commission 
Practitioners. Failure to conform to those standards will be ground for de- 
clining to permit appearance in any proceeding before the Commission.” 


This rule made unnecessary the adoption of the suggestions of the 
American Bar Association with respect to unauthorized practice of law 
by practitioners who are not members of the Bar. 


OFFICERS AND BoArD 


Under Rule 5(f) the term ‘‘officer’’ is used as a new generic term to 
describe an examiner, employee board, joint board, or a Commissioner 
when functioning in an examining capacity. 

The new rules provide, for the first time, for ‘‘employee boards.”’ 
Rule 5(f) specifies that the term ‘‘board’’ means either an employee 
board or a joint board as the context requires. 


CLASSES AND TYPES OF PROCEEDINGS 


The new Rules divide proceedings before the Commission into com- 
plaints, applications, and investigations. This is done by Rule 5(b). 
The old rules did not so classify the proceeding. 


PLEADINGS 


With certain exceptions, pleadings are required to be not in ex- 
cess of 81x11 inches in size. Briefs in excess of 50 pages must be 
printed. The old rule was that briefs in excess of 40 pages be printed. 
Under the new size specifications, briefs may now be printed on 814x1l 
inch paper. This is an enlargement over the size currently used. 
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Rule 15 provides that reproduction may be by printing, multi- 
lithing, multigraphing, mimeographing, or by any process, provided the 
copies are clear and permanently legible. The old rule prohibited car- 
bon copies. This rule will permit carbon copies so long as they are clear 
and permanently legible. The new rule will prohibit duplication by 
those processes which do not make for permanent legibility. 

The Commission will permit the use of both sides of paper during 
the present emergency. In a note to Rule 15 it is provided that the 
one-side provision shall not take effect until six months after the current 
state of war shall officially have been declared at an end. 


Copies OF PLEADINGS 


Rule 16 provides (generally), that an original and 14 copies of 
every pleading shall be furnished for the use of the Commission, except 
as a different number is required under various rules therein specified. 


DEFECTIVE PLEADINGS 


Rule 4(c) provides that the Commission may decline to accept a de- 
fective pleading for filing and may return it unfiled, or it may accept 
it for filing and advise the person tendering it of the deficiency and re- 
quire that the deficiency be corrected. 


OBJECTIONABLE MATTER IN PLEADINGS 


It is provided in Rule 4(d) that the Commission may strike from 


any pleading any matter deemed redundant, immaterial, impertinent, 
or scandalous. 


VERIFICATION OF PLEADINGS 


Rule 17(a) provides that, with certain exceptions, signature of a 
practitioner to a pleading shall be a substitute for a verification of the 
pleading. It is therein provided that the signature of a practitioner 
constitutes a certificate by him that he has read the pleading; that he 
is authorized to file it; that to the best of his knowledge, information 
and belief, there is good ground for it; that it is not interposed for de- 
lay; and that with respect to a complaint he files it with the distinct 
knowledge and specific consent of the complainant. This is similar to 
court rules. Pleadings not signed by a practitioner must be verified. 


PLEADINGS AS ParT oF RECORD 


Your especial attention is called to Rule 19, which provides that 
recitals of material and relevant facts in a pleading filed prior to oral 
hearing in any proceeding, unless specifically denied in a counter plead- 
ing filed under these rules, shall constitute evidence and be a part of the 
record without special admission or incorporation therein, but if request 
is seasonably made, a competent witness must be made available for 
cross-examination on the evidence so included in the record. 

This provision is new. 
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SERVICE OF PLEADINGS 


Rule 22 provides that, with certain exceptions, every pleading, doc- 
ument, or paper must, when filed, or tendered to the Commission for fil- 
ing, include a certificate showing simultaneous service thereof on all 
parties to the proceeding. Such service is to be made by delivery in 
person or by first-class mail or express, properly addressed with charges 
prepaid. When any party is represented by a practitioner, service upon 
such practitioner is sufficient. 


Time CHANGES 


Requests for modification of time changes for filing papers, etc., 
must be seasonably filed with the Commission in writing. Where the 
request is granted, the party making the request is required to promptly 
notify all parties to the proceeding and to so certify to the Commission. 

Pleaders living in the Far West are accorded five (5) days addition- 
al time for filing documents, ete. The five (5) days is a uniform rule. 
The old rules had varying periods. 


CERTAINTY OF PLEADINGS 


Rule 36 provides for motions to make more definite and certain both 
complaints and answers. These motions must, however, point out the 
defects complained of and specify the details desired. 


Protests AGAINST APPLICATIONS 


Rule 40 provides for protests against applications, and requires 
that the protest shall set forth specifically the grounds upon which 
made and contain a concise statement of the interest of the protestant 
in the proceeding. This provision is materially more strict than that 
obtaining under Rule 6 of the old Motor Carrier Rules. 


Petitions For SUSPENSION OF TARIFFS 


Rule 42 relates to petitions for suspension of tariffs or schedules. 
Under Rule 42(a) it is required that the protest shall state the grounds 
in support thereof, indicate in what respect the protested tariffs or 
schedule is considered to be unlawful, and state what protestant offers 
by way of substitution. The latter requirement is new. 

Rule 42(¢c) requires that the protest be served simultaneously upon 
the publishing carrier, freight forwarder, or agent, and upon other per- 
sons known by protestant to be interested. This requirement is also new. 


DEFAULTS IN INVESTIGATION CASES 


Rule 43 contains a new provision to the effect that where a re- 
spondent in an I & S proceeding fails to comply with any requirement 
specified in an order of the Commission instituting an investigation, he 
shall be deemed to be in default and to have waived any further hearing. 










SES eS 
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SHORTENED PROCEDURE 


Rule 44 retains the shortened procedure provided for in the old 
rules. That procedure is, of course, based upon consent. 










MoptiFrrep PROCEDURE 


Rules 45 to 54 provide for what is known as ‘‘modified procedure.’’ 
This modified procedure is not dependent upon consent. Where the 
modified procedure is used, and an oral hearing becomes necessary, that 


hearing will be limited specifically to matters upon which the parties 
are not in agreement. 













Notices or HEARINGS 


Rule 55(b) puts into rule form a practice that has been in effect 
for some time with respect to notification of changes in time and place 
assigned for hearing. Under this rule, the Commission may confine the 
service of notice of a time or place for hearing to those who have no- 
tified the Commission of a desire to be notified of any such change, 
at their own expense if telegraphic advice becomes necessary. 



















SuBPENAS 


Subpenas duces tecum will be issued only upon petition. Request 
for subpenas other than to compel the production of documentary evi- 
dence may be made either by letter or orally upon the record at a hear- 
ing. 














Supenas will issue only upon signature of the Secretary or a mem- 
ber of the Commission. 
Rule 56(d) provides for the written acceptance of service of a 


subpena by the person named therein as being sufficient without other 
evidence of return. 
















DEPOSITIONS 


Rule 59(b) contains a new provision with respect to the taking of 
depositions by interrogatories. 

Rule 67 provides that a deposition shall be offered in evidence by 
the party at whose instance it was taken. If not offered by such party, 
it may be offered in whole or in part by the adverse party. Where only 
a part of a deposition is offered in evidence by a party, an adverse party 
may require him to introduce all of it. This rule, of course, follows the 
Federal Court rule. 
























PREHEARING CONFERENCES 


While prehearing conferences are not new in the Commission’s pro- 
cedure, specific provision is made for them by Rule 68. This rule follows 
very closely the Federal Rules of Civil Procedure. 

Attention is called to the provision of Rule 68(b) which provides 
that facts disclosed in the course of a prehearing conference are privi- 












I. C. C. PRACTITIONERS’ JOURNAL 





leged and, except by agreement, shall not be used against participating 
parties either before the Commission or elsewhere unless fully substan- 
tiated by further evidence. This provision was introduced in order to 
induce candor and frankness in the discussions at the prehearing con- 
ferences. 


INTERVENTIONS 


Under Rule 72(d), a petition for leave to intervene not tendered at 
the hearing in a motor carrier application proceeding must be served 
by the petitioner. Under the old rules the Commission undertook to 
serve all petitions in intervention. 

Under Rule 73 provision is made for participation in hearings in 
investigation proceedings, abandonment proceedings, and certain other 
types of cases without the necessity for filing a formal petition for leave 
to intervene. 


RuueEs OF EVIDENCE 


Rule 75 provides that any evidence which would be admissible un- 
der the general statutes of the United States, or under the rules of evi- 
dence governing proceedings in matters not involving trial by jury in the 
courts of the United States, shall be admissible in hearings before the 
Commission. 

It is also provided that the rules of evidence shall be applied in any 
proceeding to the end that needful and proper evidence shall be con- 
veniently, inexpensively, and speedily produced, while preserving the 
substantial rights of the parties. 


CUMULATIVE TESTIMONY 


Under Rule 76 cumulative testimony may be restricted. 


‘*CANNED’’ TESTIMONY 


Rule 77 makes specific provision for the use of prepared statements, 
generally referred to as ‘‘canned’’ testimony. 

Your attention is especially called to the fact that ‘‘canned”’ testi- 
mony may include statements of fact or expressions of the opinion of 
the witness, but they cannot include argument. 

Before canned testimony can be used, the witness is required to 
deliver to the presiding officer, the reporter, and to opposing counsel a 
copy of such statement. 

The admissibility of the evidence contained in a prepared state- 
ment is subject to the same rule as if produced orally. 

The rule also provides that the approval of the presiding officer for 
the use of canned testimony will ordinarily be denied when in the opinion 
of the officer the memory or demeanor of the witness may be of impor- 
tance. 
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EvmENCE—OFFICIAL RECORDS 


Rule 78 provides for the admission in evidence of official records. 
This rule is statutory. 


Evmence—SHop-Book RULE 


Rule 79 incorporates the so-called ‘‘shop-book’’ rule. 


EvmENCE—DocuMENTs CONTAINING Marrer Not MATERIAL 


Rule 80, which is similar to the old rule, provides that when mate- 
rial and relevant matter offered in evidence is in a document containing 
other matter not material or relevant, the offering party shall produce 
the document at the hearing, and shall plainly designate the matter so 
offered and accord the presiding officer and participating counsel an 
opportunity to inspect it. It then provides that the relevant matter 
may be extracted and offered as an exhibit, with the right reserved to 
other parties to introduce other portions of such document if found to 
be material and relevant. 


EvipENcE—DocumEnts IN CoMMISSION’s FILES 


Rule 81(b) provides that tariffs and schedules which are the sub- 
ject of I & S proceedings will be officially noticed. 


ABSTRACTS OF DOCUMENTS 
Rule 83 provides that the presiding officer may require the parties 


to make abstracts of documents where they are numerous, such as freight 
bills or bills of lading. 


EXHIBITS 


Rule 84 relates to exhibits. It contains a new provision with respect 
to the handling of excluded exhibits. It provides that in case an exhibit 
has been identified, objected to, and excluded, the presiding officer will 
develop whether the party offering the exhibit withdraws the offer and, 
if so, he will permit the return of the exhibit to the offering party. If 
the excluded exhibit is not withdrawn it is to be given a number for 
identification and be incorporated in the record. 


EXCEPTIONS 


Rule 87 provides that formal exception to a ruling of an officer at 
a hearing is unnecessary. It is there provided that it is sufficient that 
a party, at the time the ruling is made or sought, make known to the 
officer the action which he desires the officer to take or his objection to 
the action of the officer and his grounds therefor. It is further provided 
that an objection not pressed in brief will be considered as waived. 
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TRANSCRIPTS 


Rule 90(c) provides that no free copies of the transcript will be 
furnished to any party in any proceeding. 


BRIEFS 


Rule 91 deals with briefs, their contents and arrangement. Atten- 
tion is called to the fact that the due date of each brief must appear on 
its front cover or title page. Rule 91(e) still requires each brief to in- 
elude requests for such specific findings as the party desires the Com- 
mission to make. 


Rule 93 is more liberal with respect to reply briefs than were the 
old rules. 


OFFICER’s REPORTS 


The old rules did not make adequate provisions for the filing of 
exceptions where there had been no prior hearing and where a hearing 
was sought. This matter has now been covered by a special provision 
in Rule 96(c), which gives any person not a party to the proceeding, 
but having an interest therein, the right to file exceptions to an officer’s 
report and to request a hearing. 


RECONSIDERATION 


Rule 101 relates to petitions for rehearing, reargument, or recon- 
sideration. Here, for the first time, is mention made of an appellate 
provision of the Commission. Rule 101(f) provides that a successive 
petition for reconsideration filed by the same party or parties, and upon 
substantially the same grounds as a former petition which has been con- 
sidered and denied by the entire Commission or by an appropriate 
appellate division, will not be entertained. 


APPROVED Forms 


The Rules contain approved forms of complaint, verification, answer, 
certificate of service, and petition for leave to intervene. These are not 
substantially different from those provided for in the old rules. 


REPARATION STATEMENTS 


Reparation statements, formerly referred to as Rule V statements, 
are now known as Rule 100 statements. An approved form is provided. 


In CoNcLUSION 


In Hormel v. Helvering, 312 U. 8. 552, the Supreme Court of the 
United States said : 


‘*Rules of practice and procedure are devised to promote the 
ends of justice, not to defeat them.”’ 
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Rule 2 emphasizes that the Rules are to be liberally construed to 
secure just, speedy and inexpensive determination of the issues pre- 
sented. 

The best rules in the world will not work successfully unless con- 
strued to that end. On the other hand, an agency desirous of doing 
precise justice could probably operate successfully without any rules. 
The success or failure of the new rules will depend upon the spirit of 
their application by the members of the Commission and its staff, and 
upon compliance with them by the practitioners. When tested in the 
erucible of experience their defects will be developed, and, I am sure, 
remedied. 





REMARKS OF CHARLES R. SEAL, INCOMING PRESIDENT 


Honored Guests and Members of the Association : 

I had planned a few remarks which would fit into the breadth of 
this meeting, but in view of the lateness of the hour and, another thing, 
the balance that is to follow, I hope you will permit me merely to say 
that I regard this as an honor humbly to be appreciated and that I ac- 
cept the office with the feeling that I will attempt to the best of my 
ability to preserve the principles and precepts of this organization that 
it may be of the greater use that I know it can be when the war is over. 





. The 13th Annual Dinner 


REMARKS OF E. H. BURGESS* 


Ladies and Gentlemen: It has been said of lawyers that one of 
their strangest characteristics is that, though they strive mightily with 
one another, they can eat and drink together as friends. I think one 
needs but to look over this great company tonight to realize that rep- 
resentatives of shippers and carriers can do likewise. 

I welcome all the members and the friends of the Interstate Com- 
merce Commission Practitioners’ Association to this Thirteenth Annual 
Dinner of the Association, and I trust that as we dine together, and 
also to the extent that we indulge in the other activity—or may already 
have indulged !—the only result will be to deepen our friendships. 

Every organization, whether it is a hearing before the Interstate 
Commerce Commission or a dinner such as this, needs a master of cere- 
monies. Our need right now is for a master of toast! Happily for us, 
the need is no sooner stated than it is supplied, for in the second place 
at my left sits the answer to our need. 

We all know and love Luther Walter, not only for the distinction he 
has attained as a practitioner, but for his humor, for the paprika that 
he puts into his stories when he tells them, and the uniform courtesy 
and grace that characterize all his contacts with us. 

It is my very great pleasure to present to you your toastmaster of 
the evening, Luther Walter. 





REMARKS OF LUTHER M. WALTER, TOASTMASTER* 


Friends, these are difficult days. Before we start any of the pro- 
ceedings of the evening, I think we might do well to join in wishing 
hell to our enemies by singing The Star Spangled Banner. 

... Everyone arose and joined in the singing of The Star Spangled 
Banner, following which a most delightful musical program was pre- 
sented during the progress of the banquet .. . 


Proceedings following the Banquet 


Mr. Walter: I wish everybody who belongs to the Association could 
have the pleasure of being here tonight. 

First of all, we have some communications which we should bring 
to your attention. One of those read follows: 


- — at 13th Annual Dinner, Hotel Claypool, Indianapolis, September 
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September 23, 1942 


Mr. Luther M. Walter, 

Chairman, Committee on Arrangements, 

13th Annual Dinner, in honor of Hon. Clyde B. Aitchison, Chairman, 
Interstate Commerce Commission. 


My dear Mr. Walter: 


As my good friend and as a friend of every commissioner and every 
practitioner, I ask you kindly to read this brief letter which I am 
volunteering, but which I hope will not embarrass the committee on 
arrangements. 

Your published program indicates that the practitioners before the 
Interstate Commerce Commission have set aside this evening to compose 
a symphony in honor of Brother Clyde B. Aitchison, present Chairman 
of the Commission, on the completion of twenty-five years of outstanding 
service. As a former associate and as a citizen I would like to contribute 
my notes of affection and admiration to the composition of that sym- 
phony. A few words of personal history may be appropriate. 

My first meeting with Brother Aitchison dates back to about 1907 
when he visited Madison, Wisconsin, to get acquainted with what Wis- 
consin had done in this field of public regulation. This habit of finding 
out has stuck to him ever since. A comparison of the subsequently 
enacted railroad commission law of Oregon with that of Wisconsin en- 
acted in 1905 may indicate the general impressions he carried away with 
him from Madison at that time. 

Our second meeting was occasioned a year or two later by a meet- 
ing in Chicago of the committee on statistics and accounts of the National 
Association of State Commissioners of which we were both members. 

Our third period of contact is associated with his services as Wash- 
ington representative of the National Association of State Commissioners, 
with particular reference to early valuation problems. This period was 
metamorphosed into the long fourth period, a quarter century of which 
is under review this evening. I believe he will remember our accidental 
meeting in Washington after his original nomination in 1917 on the 
south side of Eye street between 15th and 14th streets. From that day 
until May 1, 1939, our association was continuous. I have thus enjoyed 
10 years of preliminary contacts followed by twenty-two years of un- 
interrupted intimate association. During such a long period of years 
men are bound to learn to know one another. 

Except for the original five, I have known all the commissioners 
who have served from the beginning in 1887 to the present time. There 
are 48 in all. This number is sufficiently large to afford a basis for class- 
ification. I suggest three classes. As a bit of pleasantry I would like to 
adapt an old passenger transportation joke by saying that the classifica- 
tion of any commissioner can not fall below third class because there is 
no fourth. Whatever the basic principles of the classification of these 
48 men may be, the classification of Brother Aitchison is easy. He 
belongs to the first or highest class. That is the class headed by Thomas 
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M. Cooley. That means intellectual ability, rectitude of character, love 
of fairness and justice, a day in court for everybody, and the other 
fundamental traits that enter into the making of a first class commis- 
sioner. These are the traits that have maintained the commission on a 
high plane of performance. Nothing else can keep it there. Brother 
Aitchison has produced many decisions which are monuments to his 
fine qualities. He has penned many expressions of conspicuous literary 
merit. One of these was printed deservedly on the back cover page of 
the Practitioners’ Journau for many months 

With kindest greetings and best wishes for Brother Aitchison, for 
Luther Walter, and for all of you 


Very sincerely yours, 


BautTHasar H. Mryer. 


Mr. Walter: These are but representative of the feeling which the 
members of our Association entertain for our guest tonight. 

I very well remember back over the many years when I first met 
our Chairman. He was, as I afterwards came to know, one of the 
friends of Joseph N. Teal of Portland, Oregon, who was one of the 
pioneers in the regulation of common carriers. In looking over the 
records, I examined the reports of the Commission to see about when 
Brother Aitchison filed his first complaint. It goes back to about 1907, 
at which time he filed a complaint. And what do you suppose the sub- 
ject matter of the commodity was? Aleohol — denatured alco- 
hol! (Laughter) It seems that there were so many lumberjacks out in 
Oregon and Washington that denatured alcohol was the principal 
brand moving at that time! 

Well, they were so worried about it he filed the complaint in the 
name of the Oregon Commission. The railroads reduced the rate before 
it came to hearing before Commissioner Lane and the result was the 
complaint was dismissed. 

Then I looked up to see his record, the first opinion that he delivered 
as a member of the Commission. He went there in October of 1917. He 
didn’t take any part in any cases where he hadn’t heard the argument, 
but the first opinion that came out is remarkable in two things. First 
was, he reduced the rates on peanuts 5c a hundred pounds; Second, in 
that opinion he laid down one of the cardinal principles that has been 
his in all the period that he has been with the Commission, and that is 
that the rules of procedure, governing the practice of the Commission, 
are to be followed, and any departure therefrom is to be condemned. 
That was in 1917, in November. From that day to this there have been 
evolved rules of practice that insure adequate presentation, orderly 
procedure and all that jurisprudence can require in determining issues 
before any tribunal. Today we have classifications of practitioners and 
rules of procedure and ethics for the Interstate Commerce Commission 
that are on a par with those of the Supreme Court or any other tribunal, 
and to no man more than Chairman Aitchison is that due! 
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Only a few years ago we celebrated the Fiftieth Anniversary of the 
Interstate Commerce Commission. Now we come to twenty-five years, 
which will elapse next week, for the Chairman. Only two other Com- 
missioners have served for twenty-five years—Commissioner Clements 
and Commissioner Meyer, both of them ranking head and shoulders with 
any administrator or member of any tribunal anywhere. It is the work 
of men like Clements, Meyer, Aitchison and their associates that has 
made of the Interstate Commerce Commission a symbol of independence 
in judgment, of squareness and firmness to do the right as they see it, 
and let us hope that as long as constitutional rights and freedom of 
expression exist in this country that the Interstate Commerce Commis- 
sion shall continue to lead the tribunals in meriting the just approbation 
of the people of this country. 

But I didn’t come here to make a speech. I am only acting for 
Brother Burgess in presenting to you the guest of the evening and to 
wish for him, for you, and for all this broad country of carriers, by 
water, by rail, by highway, and soon by air, long life, good judgment 
and ability and courage to express what he believes to be the right in 
every issue presented to you. 

I present the Chairman of the Commission, our guest tonight, who 
is celebrating his Twenty-fifth Anniversary on the Commission. (Every- 
one stood and applauded.) 
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PER MULTOS ANNOS* 


By Honorasue Ciyve B. AITcHIsoN 
Chairman, Interstate Commerce Commission 


I 


I am most thankful to the Association of Interstate Commerce 
Commission Practitioners for arranging this assemblage to mark the 
approaching completion of my twenty-fifth year as a member of that 
Commission. However, if we have regard for true values, you should be 
the guests, and I the host, so that I might show my gratitude for the 
good fortune which has been mine for a quarter of a century. I have 
been doing a job for which many think they are called, but few are 
chosen. The work has been hard, but supremely interesting. I carry 
on in attractive surroundings; heavy responsibility has been balanced 
by awareness of opportunities for important and useful service; the 
continued trust and confidence indicated by successive reappointments 
more than recompenses for all thoughtless or malevolent criticism which 
has come upon me; my duties have brought me into personal contact with 
many of the leaders of the professions and of industry, who have stimu- 
lated my efforts; I have traveled the country over at government ex- 
pense ; and lastly, I have been able to keep body and soul together very 
nicely, even in Washington. For all these favors I am grateful beyond 
all power of adequate expression. 

I can simply accept your presence and congratulations as evidence 
of a friendship which forgives and forgets, but in no wise as a tribute 
to any peculiar equipment of my own save personal durability, or to any 
accomplishment other than the one for which mere passage of time is the 
measure. This all-too-generous reception humbles me. I recognize that 
my associates and friends per multos annos—through the many years— 
are for the moment only making me the symbol of something timeless, 
which transcends personification, and that they visualize in me, not my 
own true self, but the composite of those many personalities past and 
present who collectively have created an institution. 

Why should we consider the yearly recurrence of a particular date 
as being worthy of remembrance and honor? Is this habit a vestigial 
remnant of the liturgy of sun-worshipping ancestors, or do men find it 
makes them better to recur periodically to certain ideas, or to renew 
memories of some particular past events with cyclical regularity? What 
matters it that today the dog-star sets at exactly the same time interval 
after the sun crosses the meridian as when, October 5, 1917, with more 
pride than humility, I entered upon my present office—barring little 
matters such as the precession of the equinox and daylight saving time 
—or that this inferior planet has completed circuits of its fourth rate 


*An address before the 13th Annual Dinner of the Association of Interstate 
Commerce Commission Practitioners, Indianapolis, Ind., September 23, 1942, in 
celebration of his twenty-five years of service as a member of the Interstate Com- 
merce Commission. 
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sun to the exact number of five raised to the second power? Nothing. 
This exactitude in astronomical computation and the well-rounded figure 
25 merely mean that we accept them together as constituting the full 
measure of a long period of time—perhaps too long. 

The real significance of this occasion is neither astrological, nor that 
one excuse for a good dinner serves as well as any other. You are 
practitioners before a great agency of government, and you regard it as 
desirable in the administration of important laws by that agency that 
there shall be continuity of policy and independence of action, combined 
with good technique and the broad view which we expect time and 
experience will bring. I entertain another attractive idea: the relation 
between this tribunal and its bar is sympathetic and friendly, despite 
the continuing acrimonies of innumerable conflicts and jousts through 
more than twice five to the second power years. For these two concepts 
an accident of the calendar makes me stand as the symbol. Anciently, 
in much the same way a chosen youth, wreathed and garlanded, was 
carried high in the annual procession celebrating the return of spring— 
only to be sacrificed on the altar shortly after the procession broke up. 
My simile gets me into trouble. 


I 


What influences shaped the procedural pattern of the Interstate 
Commerce Commission? To a considerable extent general policy and 
procedural practices are connected: that which would influence or con- 
trol one at any particular time would doubtless affect the other. A few 
powerful influences stand out through these many years: others would 
be considered in a more complete discussion. 

Your courtesy would doubtless lead you to emphasize the generally 
high character and capabilities of the many men who have served as 
Commissioners during this long period. This is important, but it is of 
greater import that at the most critical stages in the life of the Commis- 
sion a strong man or men have been at the helm or pulling on the oars. 
Critics tell us also of men who served as well as they could, but who left 
little by which they are remembered. It has been good for the Com- 
mission that the nature of its work and its powerful internal traditions 
both tend to develop and preserve teamwork, with each man given 
opportunity to carry the ball, and all playing the rules. An occasional 
star player has caught the admiring public eye, even when he insisted 
on running to the goal which the rest of the team considered the wrong 
one. 

Because the Commission’s work is so heavy and varied, there has 
been little tendency for its members to divide into cliques or factions. 
Whenever such groups seem to be forming, they are diffused as other 
issues force different alignments. Even in the height of debate the 
Commissioners mutually demand and are accorded courtesy and respect 
for amour propre. By-and-large, they have gotten along together much 
more than merely well, even if all of them know both the frailties and 
deficiencies as well as the strength of every man at the conference table. 
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In any such organization there may arise one strong man who is 
ordained to lead and to inspire his fellows to excel themselves. An 
institution, Emerson said, is the lengthened shadow of one man. Thomas 
M. Cooley, the first chairman of the Interstate Commerce Commission, 
was a man such as Emerson had in mind. Because Cooley’s influence 
stamped the institution deep and lastingly we must look at him. 

Cooley’s colleagues were no weaklings. President Cleveland sought 
out men of ability, experience, intellectual honesty, and courage, whose 
reputations in these respects were recognized nationally. Morrison, who 
succeeded Cooley as Chairman, had attained a position in the House of 
Representatives second only to the Speaker; Schoonmaker had been 
eight years a judge, a State senator, and attorney general of the State 
of New York. Bragg had been a state railroad commissioner, president 
of his state bar association, and was high in the counsels of his political 
party. Walker, the remaining member, had been a State senator and a 
successful railroad lawyer. All the original Commissioners were mem- 
bers of the bar, but only Cooley and Schoonmaker were entitled to the 
accolade of being dubbed lawyers, and professionally Cooley stood head 
and shoulders above his colleagues. After he left the Commission, 
despite poor health, he served two terms as president of the American 
Bar Association. 

The Commission was strong in its membership, but unpretentious 
in its functioning. I quote from an article as to the working of the 
Commission which appeared in the Washington ‘‘Evening Star’’ of 
January 25, 1890: 


The long table behind which five grave and dignified men may be seen sit- 
ting on certain occasions in a spacious room in a big marble office building on 
F street is placed on a low platform. A curtain of the accepted legal shade 
screens in modest retirement the legs of the table as well as those of the men 
who occupy seats behind it. Forming a half square immediately in front of the 
platform are tables where the legal lights of the country deposit their law books 
and papers and upon which they lean when in the heat of a sudden burst of 
eloquence they bend forward to facilitate the progress of the winged words of 
conviction which are aimed directly at the quintet in the rear of the baize 
curtain. For this is the room occupied by the Interstate Commerce Commis- 
sion when, sitting as a court, it investigates complaints brought by individuals 
against railroads or by railroads against railroads. In the center of the half 
square is the table of the ee of the Commission and at side tables 
are some times seated the shorthand writers engaged by the parties interested 
in the case. The secretary of the commission occupies the corner seat of the 
table nearest the commission and keeps the official record of the proceedings. 
The rear portion of the large room is furnished with chairs for the use of 
spectators. * * * * When the court of the commission, as it may be termed, 
is in session, Judge Cooley occupies the middle chair of the five. He is much 
smaller in stature than his colleagues, but he has a habit of sitting up very 
erect in his chair, while the other members as a rule follow the American fash- 
ion and sit on their spines. Judge Cooley has a sharp eye and a quick manner. 
When he is pursuing a reluctant witness his entire profile seems to come to a 
point. 
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Those who remember Cooley speak of his small body and high- 
pitched voice. Customarily he began the day’s work by reading a 
chapter from the Bible, then one from Blackstone. 

It will be recalled that a recent monograph upon the Commission’s 
practice chided that body for not employing the ‘‘legislative technique’’ 
in its investigations. The ‘‘Star’’ made no such criticism. 


“The method of procedure adopted by the Commission when sitting as a 
court resembles that of a Congressional investigating committee.” 


From the rather extended description of the procedural methods of 1890, 
they seem to have been about the same as in 1942. 

Here Cooley made his unique, lasting, and far-reaching contribution 
to the Commission. Indeed, with his great intellect and profundity in 
the law, he then shaped the body of American Administrative Law which 
was yet to be. Although twenty-one years a judge of the Supreme 
Court of Michigan, and long a law teacher and an author of law books 
of high authority, he took no narrow or legalistic view of the Commis- 
sion’s functions and its procedural pattern. He knew the classical 
definitions of due process and the law of the land, of government by 
law and not by men; of the law which hears before it determines. In 
fact, his own definition of due process is a classic: it means, in each 
particular case, an exertion of the power of government as the settled 
maxims of the law permit and sanction, under such safeguards for the 
protection of individual rights as these maxims prescribe for the class 
of cases to which the one in question belongs. ‘‘ Words and Phrases’’ 
regards this as the definition which has ‘‘proved the most acceptable to 
the courts of this country.”’ 

These concepts of due process he applied rigorously in the daily 
work of the Commission throughout the formative days. Yet he would 
sweep aside mere forensic rules of mechanics whenever necessary to get 
the whole truth of the matter at issue spread openly of record, directly, 
simply, inexpensively, and certainly. Upon the record made in that 
manner he acted, and upon it alone. 

Cooley was a deep student of British jurisprudence and statute law, 
and understood well the sense of personal responsibility for the accom- 
plishment of justice which lies heavily on the shoulders of the English 
judge. Therefore as presiding officer for the Commission he could not 
permit himself to be merely an umpire. The statute required the Com- 
mission to ‘‘investigate’’ complaints, and he knew of no ‘‘ Constitutional 
Limitations’’ which prevented him from becoming the third man in the 
court to insure that the investigation would be complete. ‘‘When he is 
pursuing a reluctant witness’’ (says the writer in the ‘‘Star’’) ‘‘his en- 
tire profile seems to come to a point.”’ 

As time went on the courts, with many dissents, often disagreed 
with the Commission in interpretation of the experimental ‘‘act to 
regulate commerce.’’ Eventually, after failing health had forced Cooley 
to leave, the Supreme Court virtually gutted the act. Cooley’s parting 
advice to his colleagues was to keep out of the courts. They failed to do 
80, with disastrous results. But while this devastation was going on, 
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no one impugned the fairness and evenhandedness of the Commission 
itself. In a simple and direct manner it had fairly and fully developed 
all the relevant facts obtainable under its inadequate law; it exercised 
a reasonable discretion in passing upon the facts, and its procedure con- 
formed to accepted standards of fair play. This is the ‘‘Cooley tradi- 
tion’’ as passed to me, and as I have tried to pass it on to others. It is 
the safe and sure foundation for all American Administrative Law. 
Disregard of it as a guiding rule is followed by either undue laxity or 
rigidity in procedure, and by arbitrariness or ignorance in action. 

So much for the first of these men of the hour. Without withhold- 
ing from his colleagues all due commendation, they were figuratively as 
well as literally ‘‘sitting on their spines’’ while he habitually ‘‘sat up 
very erect in his chair,’’ as told in the ‘‘ Evening Star.”’ 


IV 


With the emasculation of the law, the task of the Commissioners 
obviously was to persuade Congress to strengthen the act, rather than 
development of the tribunal with no law to enforce. In consequence 
until the law was strengthened there was nothing in particular for them 
to do, and ‘‘they did it very well.’’” The Hepburn Act came in 1906, 
pushed through by an impetus from without both Congress and the 
Commission, the vital Theodore Roosevelt, and was followed by the 
Mann-Elkins Act, in 1910. Together these made the act to regulate 
into a law such as Congress had thought it was enacting in 1887, plus 
certain other important substantive provisions. With the Hepburn Act 
the Commission became a real force in government, and the increase in 
forcefulness continued down through the enactment of the Mann-Elkins 
Act. When the Commerce Court was abolished in 1913, the Commission 
had attained a firm status. It appealed to public imagination. Com- 
plaints pent up for nearly two decades were poured upon it as soon as 
a remedy for them was provided by law. Then the driving personality 
of Edward A. Moseley, the Commission’s secretary from the beginning, 
began to count in the mechanical result obtained from the staff. Some 
of the young fellows he brought in, usually recommended by their 
Congressmen, I must admit, have remained with the Commission until 
the present time, or until retired by law. Others, who went out and 
into the professions of traffic or law, became leaders; some of them are 
here present. The energy and the skill of these young men, and their 
esprit and enthusiastic team-work powerfully contributed to perpetua- 
tion of the early ideals of the Commission, and to its growth in effective- 
ness and public acceptation. Then the courts sustained the Commission’s 
orders in a long series of cases. The young lawyers of the Commission 
had met and matched the best legal talent money could retain. Success 
made for prestige, and in turn facilitated administration. 

So the Commission became a very busy and powerful agency, unique 
in its characteristics. Its membership was well balanced, made up of 
strong men, with a will for the work, and devoted to the highest prin- 
ciples of public service. As to this I may introduce my own cumulative 
testimony. I have known personally all the Interstate Commerce Com- 
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missioners since the Hepburn Act except Commissioner Fifer. With two 
or three exceptions, the acquaintance was intimate. What a team they 
made!—Knapp, Clements, Prouty, Harlan, Lane, and Clark! Senator 
Cockrell soon passed out of the body. McChord and Meyer came in. 
It was a combination of powerful men, diverse in temperaments and 
habits of thought and work, who supplemented and complemented each 
other. Not that they always agreed, or that they were not at times 
openly critical of actions with which they disagreed. But.the majority 
made few mistakes, and all of them could stand upright and unflinching, 
‘“‘four-square to every wind,’’ against raging criticisms and powerful 
barrages from quarters out of which entrenched privilege, dying hard, 
was being routed. 

I can not now discuss the individual contributions of these Com- 
missioners upon whom rested the responsibility for administering the 
revitalized and extended act, for want of time. They were my friends, 
and I their debtor. And whether you knew them in person or not, if 
you have any business with the Interstate Commerce Commission, you 
also are their debtor. 

I may take one of these men at random to prove my point. If early 
in his service as a Commissioner, Edgar E. Clark had not begun an 
effective crusade to establish and enforce the principle that rates must 
be published and observed, and that tariffs were to be constructed in an 
understandable and certain form, the subsequent theory and course of 
the entire public utility business would have been different. And again: 
in 1919 he dissipated the bewilderment of the committees of Congress 
which were then considering a jangling congeries of ‘‘plans’’ for the 
“solution of the railroad problem,’’ at the time when legislation was 
imperative, because of the imminent close of federal possession and con- 
trol. Here were two outstanding services he rendered out of many of 
comparable quality. I could as easily have cited important contributions 
by his colleagues. 

The Cooley tradition of the subordination of formality in the prac- 
tice was accepted in the administration of the new law. Perhaps 
informality made the parties and the Commission somewhat too easy- 
going. I have heard Commissioner Lane speak of the ‘‘comfortableness’’ 
of the practice. But this ease of method and the spirit of accommoda- 
tion finally threatened administration of the act. 

William E. Lamb began a relatively brief tour of duty as Chief 
Examiner just after the Mann-Elkins act became effective. Something 
like eight hundred cases were then backed up, heard, but not submitted, 
because the parties themselves had stipulated for continuances, and the 
simple practice rules afforded no ready method to force parties to pro- 
ceed to submission when they were all willing to be dilatory. This 
coincided with a marked growth of the formal cases on the docket. In 
May, 1913, with Chief Examiner Lamb as the principal draftsman, new 
rules were adopted along the lines of those which (with many super- 
imposed amendments) have remained in force until the recent revision. 
It was a critical point in the development of the Commission’s system 
of practice. While the new rules were seemingly more restrictive, they 
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were more precise and had the merit of being self-enforcing to a con- 
siderable extent. 


v 


A word as to the influence of the great divisions of government: 
The basic rule of judicial review enunciated by Justice White in the 
Illinois Central Case, 215 U. S. 452, put the courts and the Commission 
upon firm ground, each within the appointed area of jurisdiction. As to 
the legislative branch, the well-known relations of confidence and help- 
fulness between Congress and the Commission from the Hepburn Act 
forward, have promoted a proper sense of the independence of the 
agency, within the necessary bounds of the responsibility an agent owes 
to his principals. In general, as much can be said for the relations be- 
tween the Executive Department and the Commission from the time of 
Cleveland. The confidence reposed by these three departments in the 
Commission’s independence and capacity has strengthened administra- 
tion of the act and increased the duties and responsibilities of the Com- 
mission as the scope of its jurisdiction has been extended. 


VI 


Another great body of men must be accorded much credit for making 
the Commission a symbol of the administrative concept you honor, and 


in bringing about the understanding and good will which makes this 
assemblage possible. 

A strong bar makes a good court. The bar of the Commission at all 
times has been strong and virile. It has demanded and brought out the 
best that is in the Commissioners before whom it has practiced. It has 
educated and developed the Commissioners. 

There is good reason for the Commission’s bar having always been 
made up of strong men. In the beginning the Commission was en- 
deavoring to administer a novel and largely experimental act which had 
come into being as the supposed corrective for intolerable abuses and 
favoritism. Commissioner Hall has reminded us that intrenched privilege 
dies hard, and the craving for it never dies. Privilege had the purse, 
and it commanded the best legal talent money could obtain. Opposition 
interests were forced to do likewise. Often the stakes were huge. In 
various general rate cases the sum at issue has een easily a million 
dollars a day, equivalent when capitalized to the use of many billions. 
Rate changes are continuing, and thus are to be valued like an annuity. 
The cases often meant life or death for a particular industry, and 
nearly always they were major operations. As the practice developed 
into a specialty, the trained gladiators, thoroughly versed in the law 
administered by the Commission, usually proved to be too much for 
non-specialist general advocates. 

The early bar of the Commission was made up of lawyers who had 
attained the highest positions in the railway legal departments, or were 
the tops in the big metropolitan firms. Edward P. Baxter, it is generally 
conceded, excelled them all in destructiveness. It may be pertinent to 
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mention some of those who appeared before the Commission most fre- 
quently about the time the Hepburn Act became effective. 

We find J. W. Terry, for the Santa Fe; Ashbel Green, for the New 
York Central; John G. Johnson and Maxwell Evarts for the Pennsyl- 
vania ; M. A. Low, and Robert Mather, for the Rock Island; R. 8. Lovett, 
for the Houston & Texas Central; J. W. Blythe, for the Burlington; 
Edward Colston, for the Queen & Crescent; Martin Clardy, for the 
Missouri Pacific; and E. G. Buckland, for the New Haven. The two 
Hagermans, Frank and James, appeared frequently. A. E. Helm, of 
Kansas often appeared for shippers of the middle west. Old lawyers 
will recognize these men as leaders in the profession. 

Following the Mann-Elkins Act business before the Commission 
became so large that the chief counsel of the railroads—portly men with 
beards down to their waists, in the manner of the times—could no longer 
attend the multitudinous rate proceedings which ensued. They tenta- 
tively pushed forward some of their proteges as ad hoc substitutes. Hale 
Holden, of the Burlington, perhaps was the first of the ‘‘commerce 
counsel.’’ We first find him as one of the counsel in the Atchison Grain 
Case, 12 I. C. C. 111. These beardless youngsters were fascinated by 
the practice, with its opportunities for travel and for advancement. 
Gradually these Young Turks took over the routine work, and they even 
edged their seniors out of the most important cases. The Young Turks 
have now become the Old Guard, or have gone on to executive duties, or 
to become leaders in the nation’s bar, or into retirement. It may be 
observed that the Commissioners, always in the van, had shaved their 
beards even before the chief counsel for the carriers—except Meyer. 
Knapp and Cockrell were by this time off the Commission. Picking 
names at random is always likely to seem a matter of favoritism, and 
it would be impossible to give a fraction of those who should be honored 
even the courtesy of a mention. I have tried to prepare a short list of 
men who might be considered fair types of the practitioners, junior and 
senior, who fought the cases under the new law, but gave up when I 
had culled 600 names from a single volume of reports, 22 I. C. C. Rep., 
covering about four months in the early part of 1912. I will recall to 
you a few names from the many stars in this galaxy: E. B. Pierce; 
Francis L. Gowen; George F. Brownell; Claudian B. Northrup; Charles 
W. Bunn; N. H. Loomis; John S. Blair; John N. Baldwin; W. R. Kelly; 
William W. Cotton ; James B. Kerr; C. A. Severance; Gardiner Lathrop; 
Hugh L. Bond, Jr.; 8. A. Lynde; O. E. Butterfield ; Clyde Brown ; Henry 
Wolf Bikle; James A. Logan; Wayne McVeigh; Ashley Pond; and 
R. W. DeForest. These men—probably now all gone beyond—com- 
monly appeared for their carrier clients. Typical of shippers’ coun- 
sel, I may name John B. Daish ; Samuel H. Cowan; William A. Glasgow, 
Jr.; A. M. Liveright; Joseph N. Teal, and William A. Wimbish. These 
men may be taken as types of the hundreds who contributed significantly 
to the development of the Commission’s practice under the revivified 
law. Not only were they lawyers of great skill and learning, but they 
had a keen sense of values in the ethics and aesthetics of controversy. 
As leaders, they set the key note for the whole bar. 
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After a relatively short time a still younger generation of lawyers 
took over, with verve and great enthusiasm. Many of the Commission’s 
attorneys and examiners left government service to engage in private 
practice. As we now look at them with all the poise and avoirdupois 
added unto them through the many years, it taxes self-confidence in the 
accuracy of our memory to recall them as fiery youngsters, lithe, even 
lissom, red-cheeked, and willing and able to work or play all night as 
the occasion warranted, and yet be clear as morning roses newly wash’d 
with dew the following morning. Robert Bruce Scott was probably the 
earliest of this group. So large a proportion of these youngsters are 
happily here present that it would be embarrassing to choose any of 
them for mention. 

So far we have been speaking of attorneys-at-law of the bars of 
various courts. There was even then a large body of laymen, experts in 
transportation, perfectly competent to enter the lists of the Commission 
against any of their law-trained contemporaries, and they who often did 
so with success. 

Now we have come to recent history. The Transportation Act of 
1920 opened a vista of profitable opportunities to many persons who 
were new to the Commission’s practice, and unfamiliar with its tradi- 
tions. The Commission was forced to create a formally recognized bar 
of admitted practitioners. They organized themselves into this Associa- 
tion, with a comprehensive, model code of professional ethics, and they 
have fostered a spirit of high idealism. 


These men have done more than merely represent their clients well. 
They have aided the Commission, and have developed the Commissioners. 
The traditions and technique of administration which they aided in 
developing have served as the pattern for many other agencies, state 
and federal. Of these men the American public, and the bar in particu- 
lar, may well be proud. 


vil 


I have spoken of the education of Commissioners by the bar. There 
are some outstanding instances of appointees who came to the Commis- 
sion with but slight or even no legal education, who nevertheless ac- 
quired a comprehensive, adequate grasp of the law and of the associated 
relevant social sciences. Possibly you have never thought of the tre- 
mendous bulk in the aggregate of the legal lore, practical and theoretical 
economics, commercial geography, and general background material for 
all of the social sciences heaped on a Commissioner in testimony, in 
arguments, and in briefs, year after year. He must absorb much of it, 
if only because so often dinned into him. It is a poor sheep that gathers 
no brambles. These lectures on law and the other social sciences are 
delivered by the best experts the parties are able to employ. Think of 
the privilege of listening to arguments between John 8S. Miller and John 
G. Milburn (American Bankers’ Assn. v. American Express Co., 15 
I. C. C. 15) ; Newton D. Baker and Henry W. Anderson (the numerous 
Van Sweringen Cases); Charles Evans Hughes and Henry W. Bikle 
(the Loree Trunk Line Case, 187 I. C. C. 598) or Charles W. Needham, 
who was both lawyer and educator (New Haven Valuation Case, 30 Val. 





OCTOBER, 1942 51 





Rep. 1); Pierce Butler and Charles A. Prouty (numerous early valua- 
tion cases), and the top flight partners in the big firms found near Broad 
and Wall Streets (Railroad Reorganization Cases). No law school or 
institute of economics could assemble such a faculty. How many se- 
mester hours of credit would we earn if these long seminars were con- 
ducted in some ivy-covered hall instead of in our Louis XIV marble 
palace? Of course, instruetors sometimes do not know their lessons, or 
eannot teach, and then the Commissioners must develop the thesis for 
the day by a process of Socratic questioning. The Commissioners are 
in a better position to profit by such training than the normal academic 
student ; it is all in deadly earnestness ; official action must follow based 
upon comprehension and understanding of the arguments, and they 
must write dissertations which will be subjected to closest scrutiny and 
caustic criticism. I must not omit mentioning the broadening effects of 
the ‘‘jam-sessions’’ which the Commissioners conduct in their own 
chamber, more euphoniously termed ‘‘conferences,’’ when the seminar 
is reviewed and the dissertations are scrutinized and approved or dis- 
approved. 

In all sincerity, if the work of the Commission is considered by you 
as reasonably satisfactory, it is largely because you have forced us to 
work and think hard. 

Vill 


This examination has gone far enough. The Commission, be it an 
efficient and useful agency or the reverse, has become what it is because 
of the long-continued interaction of many influences, both within and 
without the agency, not always distinctly recognizable and always easily 
forgotten, quite as much as because of the qualifications of the successive 
Commissioners. 

We are proud that it is an Institution which has lived long and 
grown strong, the lengthened shadow of a great and just man, Cooley. 
But his umbra has been widened and deepened by the shadows of many 
of his sagacious and indefatigable successors, who have carried on in the 
spirit of his ideals. We have twice congratulated an Interstate Com- 
merce Commissioner for completion of a quarter-century of successful 
and honorable service: Judson C. Clements, on March 17, 1917, and 
Balthasar H. Meyer, on December 31, 1935, both distinguished as men 
and officers, and among the main actors in this development process. 
Between them their combined experience and observation covered the 
entire life of the Commission until the year 1936. Both of them in 
spontaneous expression ascribed ‘‘to the thoughtful and laborious efforts 
of many persons devoted to the public interests’’ full credit for the 
development of an institution. As Commissioner Meyer pointed out, 
we are still at the threshold of achievement. The task ahead increases 
quantitatively and in intricacy as human relations have become and will 
become more complex and interlaced. 

The Commission’s work in the period of reconstruction and read- 
justment should be stabilizing but not static. Perhaps it is impossible 
for the best of planners to foresee the nature of the post-war world, and 
the problems which may be our particular responsibilities. But so far 





52 I. C. C. PRACTITIONERS’ JOURNAL 





as our own work may be a factor in righting our now nearly capsized 
economy, we can derive inspiration and strength from the success of the 
men of courage, skill, and industry who have preceded us. To make and 
keep the Commission before which you practice and on which others of 
us serve a strong and effective agent for bettering the relations between 
men, so that they may live together in peace and may prosper, is a call 
for service for each of us second only to the great duty of winning this 
awful war. To the extent that day by day, in matters large and small, 
our several actions cooperate to make this Institution which we honor 
into an even more useful agency for justice and economic security, we 
lengthen our own shadows on the sand. 





REMARKS OF HONORABLE HENRY F. SCHRICKER* 
SOVERNOR OF INDIANA 


I think respect for your further comfort should restrain me from 
imposing more than a brief greeting upon you. 

I am happy to join with all of you here in paying deserved tribute 
and honor to our distinguished guest (Honorable Clyde B. Aitchison). 
One of my great predecessors in the office of governor of our State once 
declared that Indiana produced more first-class second-rate men than 
any other state in the Union! After listening to this marvelous address 
and appreciating the charming modesty in all that it contained, I should 
be happy to claim him as a distinguished citizen of the Hoosier State 
if only for a little while. 

We are grateful to you for coming to Indiana and to Indianapolis 
for the important business at hand. We do appreciate the importance of 
this service of the Federal Government. We have comparable service 
in all of the State Government. It plays an important part in our 
everyday life. 

I remember during a recent visit to the City of Washington my at- 
tention was attracted to an inscription on the wall of the Pan-American 
Building. This said: ‘‘God has made us neighbors; let justice make 
us friends.’’ The absence of justice has made the world a camp of 
enemies tonight. We are concerned about preserving our own liber- 
ties in our own land. It is not difficult to arouse enthusiasm for a war 
that seeks only to keep the enemy from our own shores. It will be 
more difficult after the war to keep us from flying at each others’ 
throats here at home. So we recognize the Interstate Commerce Com- 
mission, supported by the integrity and character of men like the Chair- 
man and those who have been associated with him, as an instrumentality 
of real democracy and free government, not only to preserve our friend- 
ship but to provide the foundation thereof that we find in the justice 
of their decisions. We shall be interested in all of your proceedings, 
we feel honored by your presence here, and we hope that Hoosier 
hospitality will charm you the rest of your lives. Thank you. 


* Delivered at 13th Annual Dinner, Hotel Claypool, Indianapolis, Indiana, in 
honor of Honorable Clyde B. Aitchison, Chairman, Interstate Commerce Com- 
mission. 
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H. R. 7665 TO AMEND THE EMERGENCY PRICE CONTROL ACT OF 1942 
(PUBLIC LAW 729—77TH CONGRESS—2ND SESSION ) 


AN ACT 


To amend the Emergency Price Control Act of 1942, to aid in preventing 
inflation, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That in order to aid 
in the effective prosecution of the war, the President is authorized and 
directed, on or before November 1, 1942, to issue a general order stabiliz- 
ing prices, wages, and salaries, affecting the cost of living; and, except 
as otherwise provided in this Act, such stabilization shall so far as 
practicable be on the basis of the levels which existed on September 15, 
1942. The President may, except as otherwise provided in this Act, 
thereafter provide for making adjustments with respect to prices, wages, 
and salaries, to the extent that he finds necessary to aid in the effective 
prosecution of the war or to correct gross inequities; Provided, That no 
common carrier or other public utility shall make any general increase 
in its rates or charges which were in effect-on September 15, 1942, unless 
it first gives thirty days notice to the President, or such agency as he 
may designate, and consents to the timely intervention by such agency 
before the Federal, State, or municipal authority having jurisdiction to 
consider such increase. 

Szo. 2. The President may, from time to time, promulgate such 
regulations as may be necessary and proper to carry out any of the 
provisions of this Act; and may exercise any power or authority con- 
ferred upon him by this Act through such department, agency, or officer 
as he shall direct. The President may suspend the provisions of sections 
3 (a) and 3 (c), and clause (1) of section 302 (c), of the Emergency 
Price Control Act of 1942 to the extent that such sections are incon- 
sistent with the provisions of this Act, but he may not under the 
authority of this Act suspend any other law or part thereof. 

Sec. 3. No maximum price shall be established or maintained for 
any agricultural commodity under authority of this Act or otherwise 
below a price which will reflect to producers of agricultural commodities 
the higher of the following prices, as determined and published by the 
Secretary of Agriculture— 


(1) The parity price for such commodity (adjusted by the 
Secretary of Agriculture for grade, location, and seasonal differ- 
entials) or, in case a comparable price has been determined for 
such commodity under and in accordance with the provisions of 
section 3 (b) of the Emergency Price Control Act of 1942, such 
comparable price (adjusted in the same manner), or 

(2) The highest price received by such producers for such 
commodity between January 1, 1942, and September 15, 1942 (ad- 
justed by the Secretary of Agriculture for grade, location, and 
seasonal differentials), or, if the market for such commodity was 
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inactive during the latter half of such period, a price for the com- 
modity determined by the Secretary of Agriculture to be in line 
with the prices, during such period, of other agricultural commodi- 
ties produced for the same general use; 


and no maximum price shall be established or maintained under author- 
ity of this Act or otherwise for any commodity processed or manufac- 
tured in whole or substantial part from any agricultural commodity 
below a price which will reflect to the producers of such agricultural 
commodity a price therefor equal to the higher of the prices specified in 
clauses (1) and (2) of this section: Provided, That the President may, 
without regard to the limitation contained in clause (2), adjust any such 
maximum price to the extent that he finds necessary to correct gross 
inequities; but nothing in this section shall be construed to permit the 
establishment in any case of a maximum price below a price which will 
reflect to the producers of any agricultural commodity the price therefor 
specified in clause (1) of this section: Provided. further, That modifica- 
tions shall be made in maximum prices established for any agricultural 
commodity and for commodities processed or manufactured in whole 
or substantial part from any agricultural commodity, under regulations 
to be prescribed by the President, in any case where it appears that such 
modification is necessary to increase the production of such commodity 
for war purposes, or where by reason of increased labor or other costs 
to the producers of such agricultural commodity incurred since January 
1, 1941, the maximum prices so established will not reflect such increased 
costs: Provided further, That in the fixing of maximum prices on prod- 
ucts resulting from the processing of agricultural commodities, including 
livestock, a generally fair and equitable margin shall be allowed for such 
processing: Provided further, That in fixing price maximums for agri- 
cultural commodities and for commodities processed or manufactured 
in whole or substantial part from any agricultural commodity, as pro- 
vided for by this Act, adequate weighting shall be given to farm labor. 

Src. 4. No action shall be taken under authority of this Act with 
respect to wages or salaries (1) which is inconsistent with the provisions 
of the Fair Labor Standards Act of 1938, as amended, or the National 
Labor Relations Act, or (2) for the purpose of reducing the wages or 
salaries for any particular work below the highest wages or salaries paid 
therefor between January 1, 1942, and September 15, 1942: Provided, 
That the President may, without regard to the limitation contained in 
clause (2), adjust wages or salaries to the extent that he finds necessary 
in any case to correct gross inequities and also aid in the effective pro- 
secution of the war. 

Sec. 5. (a) No employer shall pay, and no employee shall receive, 
wages or salaries in contravention of the regulations promulgated by the 
President under this Act. The President shall also prescribe the extent 
to which any wage or salary payment made in contravention of such 
regulations shall be disregarded by the executive departments and other 
governmental agencies in determining the costs or expenses of any em- 
ployer for the purposes of any other law or regulation. 





Spo wr oY 


> al 


OCTOBER, 1942 55 





(b) Nothing in this Act shall be construed to prevent the reduction 
by any private employer of the salary of any of his employees which is 
at the rate of $5,000 or more per annum. 

(ec) The President shall have power by regulation to limit or pro- 
hibit the payment of double time except when, because of emergency 
conditions, an employee is required to work for seven consecutive days 
in any regularly scheduled work week. 

Sec. 6. The provisions of this Act (except sections 8 and 9), and 
all regulations thereunder, shall terminate on June 30, 1944, or on such 
earlier date as the Congress by concurrent resolution, or the President 
by proclamation, may prescribe. 

Sec. 7. (a) Section 1 (b) of the Emergency Price Control Act of 
1942 is hereby amended by striking out ‘‘June 30, 1943’’ and sub- 
stituting ‘‘June 30, 1944.’’ 

(b) All provisions (including prohibitions and penalties) of the 
Emergency Price Control Act of 1942 which are applicable with respect 
to orders or regulations under such Act shall, insofar as they are not 
inconsistent with the provisions of this Act, be applicable in the same 
manner and for the same purposes with respect to regulations or orders 
issued by the Price Administrator in the exercise of any functions which 
may be delegated to him under authority of this Act. 

(ec) Nothing in this Act shall be construed to invalidate any pro- 
vision of the Emergency Price Control Act of 1942 (except to the extent 
that such provisions are suspended under authority of section 2), or to 
invalidate any regulation, price schedule, or order issued or effective 
under such Act. 

Sec. 8. (a) The Commodity Credit Corporation is authorized and 
directed to make available upon any crop of the commodities cotton, 
corn, wheat, rice, tobacco, and peanuts harvested after December 31, 
1941, and before the expiration of the two-year period beginning with 
the Ist day of January immediately following the date upon which the 
President by proclamation or the Congress by concurrent resolution 
declares that hostilities in the present war have terminated, if producers 
have not disapproved marketing quotas for such commodity for the 
marketing year beginning in the calendar year in which such crop is 
harvested, loans as follows: 


(1) To cooperators (except cooperators outside the commercial 
corn-producing area, in the case of corn) at the rate of 90 per 
centum of the parity price for the commodity as of the beginning 
of the marketing year; 

(2) To cooperators outside the commercial corn-producing area, 
in the case of corn, at the rate of 75 per centum of the rate specified 
in (1) above; 

(3) To noncooperators (except noncooperators outside the com- 
mercial corn-producing area, in the case of corn) at the rate of 60 
per centum for the rate specified in (1) above and only on so much 
of the commodity as would be subject to penalty if marketed. 
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(b) All provisions of law applicable with respect to loans under the 
Agricultural Adjustment Act of 1938, as amended, shall, insofar as they 
are not inconsistent with the provisions of this section, be applicable 
with respect to loans made under this section. 

(c) In the case of any commodity with respect to which loans may 
be made at the rate provided in paragraph (1) of subsection (a), the 
President may fix the loan rate at any rate not less than the loan rate 
otherwise provided by law if he determines that the loan rate so fixed 
is necessary to prevent an increase in the cost of feed for livestock and 
poultry and to aid in the effective prosecution of the war. 

Sec. 9. (a) Section 4 (a) of the Act entitled ‘‘An Act to extend the 
life and increase the credit resources of the Commodity Credit Corpora- 
tion, and for other purposes,’’ approved July 1, 1941 (U. 8S. C., 1940 
edition, Supp. I, title 15, sec. 713a-8), is amended— 

(1) By inserting after the words ‘‘so as to support’’ a comma and 
the following: ‘‘during the continuance of the present war and until 
the expiration of the two-year period beginning with the lst day of 
January immediately following the date upon which the President by 
proclamation or the Congress by concurrent resolution declares that 
hostilities in the present war have terminated,’’. 

(2) By striking out ‘‘85 per centum”’ and inserting in lieu thereof 
**90 per centum.”’ 

(3) By inserting after the word ‘‘tobacco’’ a comma and the word 
‘“peanuts.’’ 

(b) The amendments made by this section shall, irrespective of 
whether or not there is any further public announcement under such 
section 4 (a), be applicable with respect to any commodity with respect 
to which a public announcement has heretofore been made under such 
section 4 (a). 

Sec. 10. When used in this Act, the terms ‘‘wages’’ and ‘‘salaries’’ 
shall include additional compensation, on an annual or other basis, paid 
to employees by their employers for personal services (excluding in- 
surance and pension benefits in a reasonable amount to be determined 
by the President) ; but for the purpose of determining wages or salaries 
for any period prior to September 16, 1942, such additional compensa- 
tion shall be taken into account only in cases where it has been customari- 
ly paid by employers to their employees. 

Sec. 11. Any individual, corporation, partnership, or association 
willfully violating any provision of this Act, or of any regulation pro- 
mulgated thereunder, shall, upon conviction thereof, be subject to a fine 
of not more than $1,000, or to imprisonment for not more than one year, 
or to both such fine and imprisonment. 

Approved, October 2, 1942. 
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O. D. T. Orders 


ArtHuR L. WINN, JR. 


Two orders of general importance have been issued by the Office of 
Defense Transportation sinee publication of the September JOURNAL: 
No. 18, relating to the maximum loading of freight cars; and No. 21, 
requiring Certificates of War Necessity for all motor vehicles other than 
‘private passenger automobiles.’’ The provisions of these orders, as 
well as those of other recent orders, are summarized below.* 


Maximum Loading of Freight Cars 


Order ODT No. 18, originally issued August 15, 1942, has been 
substantially revised. It was reissued October 13 and made effective 
November 1. 

Under this order all carload shipments must be loaded to the 
marked capacity of the car or so as to occupy and utilize all the prac- 
ticable stowage space of the car. It is specifically provided that bulk 
freight in closed cars shall be loaded to an elevation 18 inches or less 
from the roof. Three general limitations on these requirements are 
provided: (1) Shipments need not be loaded so heavily as to create 
transportation hazard or damage to lading; (2) lading requiring re- 
frigeration, heating or ventilating need not be loaded beyond the re- 
frigerating, heating or ventilation capacity of the car; and (3) inef- 
ficient stowage practices need not be followed. It is expected that 
special and general permits will be issued by the Office of Defense 
Transportation regarding particular commodities and special situations 
where these limitations hold the loading below marked capacity or 
eubie capacity. 

Exempted from the general loading requirement are shipments of 

(1) military equipment or supplies; (2) commodities allocated or lim- 
ited by government order in such a way as to preclude loadings beyond 
carload minimum weights; (3) explosives and other dangerous articles; 
(4) cotton and cotton linters; (5) livestock and live poultry; (6) freight 
partially loaded under tariff provisions permitting partial loading or 
unloading at intermediate points; and (7) freight moving under special 
permit issued by chief operating officer or division superintendent of 
the initial line-haul carrier under special circumstances. 

A consignor’s certificate endorsed on the shipping instructions must 
be made as to each shipment on which an exemption from the general 
loading requirement is claimed and the applicable exemption must be 
referred to. 

The order requires the rail carriers to permit a single stop for 
partial loading or unloading, except in certain cases such as shipments 
of bulk freight or those loaded or unloaded at intermediate prepay or 


* At the suggestion of the Executive Committee of the Association, we are dis- 
continuing our past policy of publishing ODT orders in full. 
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non-agency stations. Further, the order authorizes rail carriers and 
shippers to consolidate two or three shipments in a single car. 

Special Direction ODT 18, Revised-1, carries special provisions in 
lieu of the general requirements of the general order for numerous 
named commodities. For example, coal, lime in bulk, and corn in the 
ear, need be loaded to only 80 per cent of the weight required in the 
general order; seed and grain products and by-products need be loaded 
to only 60,000 pounds; and straight carloads of certain commodities 
are the maximum required, illustrations of these latter being the fol- 
lowing : 

Required Loading 

Liquids, in metal drums on end, one tier 

Turpentine and pine oil, in drums on end, one tier 

Rosin, in drums or barrels 

Rosin, in bags 

Dried beans and peas 

Sewer pipe 

Evaporated milk, in cans 

Limestone, ground, in containers 

Citrus fruit, pre-cooled, in standard boxes on end, 3 layers 

Salt, in containers 60,000 Ibs. 


Special Direction ODT 18, Revised-2, provides special loading re- 
quirement rules for application generally to water-rail and rail-water- 
rail shipments. This special direction does not relax the requirements 
of the general order except where the car supplied to a water carrier at 
the transfer point is of a different size than the car ordered by the water 
earrier or different in size than the car in which the shipment originated. 


Liquid Cargo, In Bulk, By Water 


Order ODT No. 19, effective September 10, 1942, places the opera- 
tions of all liquid cargo vessels on the Great Lakes and on inland water- 
ways, and in coastwise and intercoastal service under permit control. 
Such permits must be obtained by the operator and will specify the 
property and the places between which the transportation may be con- 
ducted. 

Exempted from this order by Order ODT No. 19-1 are shipments of 
petroleum and its products on the major waterways. 


Taxicabs and Taxi Service 


Order ODT No. 20, effective September 1, 1942, ‘‘freezes’’ existing 
taxicab operations and prohibits taxicab service 10 miles beyond city 
limits or any trip greater than 25 miles from origin to destination. A 
special order, ODT No. 22, effective September 10, was issued with 
special restrictions for taxicab operations in New York, N. Y. 


Certificates of War Necessity for Motor Vehicles 


Order ODT No. 21, effective November 15, 1942, places all motor 
vehicles other than ‘‘private passenger automobiles’’ under strict oper- 
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ating control. After November 15 no motor vehicle other than ‘‘ private 
passenger automobile’’ may be operated unless a ‘‘Certificate of War 
Necessity’’ has been issued by the Office of Defense Transportation 
covering such vehicle. 

Application for a certificate must be made to the field office of the 
Office of Defense Transportation for the area in which the home office 
or principal place of business of applicant is located. Approximately 
140 such field offices are being established. Applications are being 
mailed to each vehicle owner registered as of December 31, 1941. Ad- 
dressed envelopes will accompany the application forms for use in filing 
the applications. Special instructions for the guidance of commercial 
vehicle operators, in booklet form, are being mailed to such operators 
with the application forms. 

A certificate will be issued to qualified applicants and will contain 
such operating limitations as are deemed necessary ‘‘in order that such 
operations (1) shall be confined to those which are necessary to the war 
effort or to the maintenance of essential civilian economy, (2) shall be 
so conducted as to assure maximum utilization in such service of the 
commercial motor vehicle or vehicles of the applicant, and (3) shall 
conserve and providently utilize rubber or rubber substitutes and other 
critical materials used in the manufacture, maintenance, and operation 
of such vehicles.’’ 

The certificates when issued shall not be transferable and any pur- 
chaser of the vehicle must make independent application for a certificate. 
Likewise, wherever a substantial change occurs in the use or operation 
of the vehicle covered by the certificate, application must be made for 
a new certificate. 

The order prohibits the sale of gasoline, or the installation of any 
part, tire or tube on any vehicle unless a valid certificate of War Neces- 
sity is presented covering such vehicle. Exempted from this require- 
ment are sales or installations authorized by coupons or orders issued by 
rationing boards. 

Under date of October 19th, the Office of War Information, O. D. T. 
issued the following notice: 

Carriers who wish to photostat, or otherwise reproduce, for the 
purpose of their own record, their applications for Certificates of War 
Necessity, may do so, the Office of Defense Transportation announced 
today. 

Such reproduction should not be allowed to delay the return of 
the application. The Certificate itself, however, may not be photo- 
stated, as it is unlawful to reproduce or alter a Certificate of War Ne- 
cessity. 


Speed Limit of Motor Vehicles 


Order ODT No. 23, effective October 1, 1942, prohibits the operation 
of motor vehicles at a speed greater than 35 miles per hour. The only 
exemptions from this maximum speed cover vehicles operated by military 
or naval forces or a vehicle when operated in an emergency for the 
protection or preservation of life, health or for public safety. 
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Passenger Train Operations Restricted 


Order ODT No. 24, effective October 4, 1942, in effect ‘‘freezes’’ 
existing railway passenger service. Rail carriers are prohibited from 
operating any passenger service in addition to that operated during the 
week beginning September 26, 1942; and extra sections are prohibited 
for any scheduled train unless during the 90-day period prior to October 
4 such extra section was operated on 20% or more of the days. 


Vessels on Great Lakes 


Order ODT No. 25, effective October 7, 1942, places all operations 
of vessels on the Great Lakes under a system of permit control and 
makes them subject to operation as directed by the Office of Defense 
Transportation. Operation by any person of any documented vessel on 
the Great Lakes for the carriage of property, other than liquid cargo 
in bulk, is prohibited except as authorized by special or general permit 
issued by the Office of Defense Transportation. Such permits will state 
the property and the places between which transportation is authorized. 

Suspension Order ODT 25-2, effective October 17, 1942, suspends 
the operation of the general order as to vessels having a gross regis- 
tered tonnage of less than 1,000 tons, and the transportation of (a) 
coal, coke or iron ore; (b) limestone used in chemical manufacture, 
fluxstone or open hearth stone used in iron and steel manufacture, and 
iron and steel scrap loaded at Duluth, Minn., and (c) vessels other than 
ore type or the self-unloader belt type used in the transportation of 
property in packages or containers. 


Storage in Transit of Carload Freight 


To facilitate the movement of export traffic through the ports by 
preventing the accumulation of freight at the ports, Joseph B. Eastman, 
Defense Transportation Director, announced on August 18 that the rail- 
roads have agreed to place in effect storage-in-transit privileges on car- 
load export freight at points intermediate to the ports. 

The storage-in-transit privilege was negotiated by ODT’s Division 
of Rates at the request of the Division of Storage. It covers all com- 
mercial carload freight other than bulk traffic. Tariff provisions for the 
movement of freight under the agreement became by authority of the 
Interstate Commerce Commission effective on one day’s notice. 

The new arrangements will permit flexibility by use of storage 
facilities strategically located within short running time to the principal 
Atlantic, Gulf, and Pacific ports and will greatly facilitate the prompt 
delivery of export traffic to the ports to meet vessels in which cargo space 
has been allocated. 

Additional covered and open storage facilities at interior storage 
points, if required, will be made available by ODT’s Division of Storage. 

In order to avail themselves of this storage-in-transit privilege, 
arrangements will have to be made by the shipper or agent for storage 
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facilities in advance of shipment. Traffic will be forwarded to the 
storage points on the usual domestic bills of lading at domestic rates from 
point of origin to the storage point. Such bills of lading must carry 
the statement ‘‘Commercial Freight For Storage and Subsequent Ex- 
portation Within Four Months, Under the Terms and Conditions of 
Section 502.42 of General Order ODT, No. 16.’’ The terms of this 
section of General Order ODT No. 16 provide for the movement of 
commercial freight for export under ODT unit permits. 

When shipments are moved from the storage point for export, ad- 
justment in the rail charges will be made to the basis of the through 
rate applicable on export traffic from point of origin to the port, plus the 
transit charge. 





REPORT OF 
SECRETARY AND EXECUTIVE SECRETARY 
1941-42 


The Association’s office has had an exceptionally busy year due to 
the formation of another agency dealing with transportation, namely, 
the Office of Defense Transportation. Upon request, orders of this new 
agency have been furnished to individual members. We have also con- 
tinued our usual practice of furnishing members, upon request, with 


copies of Congressional Bills, documents from the Interstate Commerce 
Commission and other agencies. 

The JournaL has been expanded during the past year to include 
two new sections—one covering Freight Forwarder Regulation and the 
other Orders of the Office of Defense Transportation. Eighty-five addi- 
tional pages were printed in Volume IX of the JouRNAL as compared 
with Volume VIII, the total this year being 1,115 pages. $155.00 worth 
of advertising in the JourNaAL was sold during the year 1941-42. Suf- 
ficient paper to print Volume X of the JourNAL has been purchased and 
is being held by our printer. In addition to our members we have fifty- 
three colleges and individuals receiving our JouRNAL through subscrip- 
tion. 

We expected to print a new Directory of Members, and an announce- 
ment to this effect was placed in the June issue of the JourNAL. Due to 
the press of other work, however, it has not been possible to release the 
Directory as planned. 

When Part IV of the Interstate Commerce Act was released by the 
Government Printing Office members were furnished with copies. Also, 
just recently we have distributed to our members the new Rules of 
Practice of the Interstate Commerce Commission. 

We believe that interest in the Association has been accelerated by 
the meetings of the Regional Chapters. 

At the present time we have the largest membership in our history. 


Minton P. Bauman, Secretary, 
9-21-42 Saran F. McDonovuau, Executive Secretary. 
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NEW RULES OF PRACTICE AND PROCEDURE RELEASED BY DEPARTMENT 
OF PUBLIC SERVICE OF THE STATE OF WASHINGTON 


Under date of September 21, 1942, the Department of Public Service 
of the State of Washington adopted new Rules of Practice and Pro- 
cedure, which became effective October 13, 1942. 

For the information of our members we quote Rule 24, Appearance 
and Practice Before and Department, which permits non-lawyer practi- 
tioners admitted to practice before the Interstate Commerce Commission, 


as well as attorneys at law, to appear before the Washington Public 
Service Department : 


‘*24. Appearance and Practice Before and Department 


24.1 General. In all proceedings wherein pleadings are filed and 
a formal hearing is held involving the taking of testimony and formula- 
tion of a record subject to review by the courts, no person may appear 
in a representative capacity other than the following: (a) Attorneys at 
law duly qualified and entitled to practice before the Supreme Court 
of the State of Washington; (b) Attorneys at law duly qualified and 
entitled to practice before the highest court of record of any other state, 
if attorneys at law of the State of Washington are permitted to appear 
in a representative capacity before the public service regulatory body of 
such other state; (c) Persons not attorneys at law who have been duly 
authorized to practice before the Interstate Commerce Commission ; (d) 
Upon permission of the presiding officer at such hearing, a bona fide 
officer or full time employee of an individual, firm or corporation who 
appears for such individual, firm or corporation. 

Where the department, in giving notice of hearing, determines that 
representative activity in such hearing requires a high degree of legal 
training, experience and skill, the department may limit those who 
appear in a representative capacity to attorneys at law.’’ 





Rail Transportation 
By F. F. Estes, Editor 


Status of Public Stockyard Companies 


The I. C. C. in Ex Parte No. 127—Status of Public Stockyard 
Compames, has vacated its outstanding order respecting the Union 
Stock Yard and Market Company, Inc. 

The Commission upon further hearing decided on September 8, 
1942 that the Union Stock Yard and Market Company, Inc., and the 
New York Stock Yards Company are not common carriers by railroad 
subject to the Interstate Commerce Act. 





Regulations For Transportation of Explosives Amended 


The I. C. C. on September 16 released a notice that they were in 
receipt of a number of applications for early amendment of the regula- 
tions for transportation of explosives and other dangerous articles (I. 


C. C. Docket No. 3666). In order to expedite the hearings on those 
applications the Commission has called upon any parties desiring to be 
heard on the proposed amendments to advise them in writing within 20 
days of the date of their notice. 





Accounting Regulations Amended 


The I. C. C. on September 18 released an order effective January 
1, 1943, modifying the Classification of Income, Profit and Loss, and 
General Balance Sheet Accounts for Steam Roads. The amendment 
concerns Account 701—Road and Equipment Property. 





Statistics of Car Companies 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued its statement No. Q-900, a summary of quarterly reports of 
persons furnishing cars to or on behalf of carriers by railroad or Express 
Companies. 

The Statement, first in the series, covers the first quarter of 1942. 
During this quarter year there were 132,061 refrigerator cars, 159,395 
tank cars of all types, 6,832 stock cars, 7,403 gondola and hopper cars 
and 2,696 miscellaneous cars, a total of 308,387 cars of all types owned 
and leased. Revenue from the hire of these cars was $32,520,510. 


6h 
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Locomotives Perform More Work 


An improvement in freight and passenger locomotive performance 
was noted by the Bureau of Transport Economics and Statistics of the 
Interstate Commerce Commission in its Monthly Comment on Trans- 
portation Statistics made public on September 8. Class I railroad freight 
locomotives in June 1942 hauled for each mile run an average of 7.65 
tons of cars and contents for each ton of locomotive weight according to 
the study. This ratio of trailing load to locomotive weight, the Study 
added, took into account all of the additional helper and light locomotive 
miles which have been run in connection with the larger traffic volumes, 
and was the most favorable in five years. In June last year, it was 7.27 
and in the same month in 1940, 7. 10. 





Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C., 
on September 16, released their preliminary summary of Steam Railway 
Accidents for the 7 months ended July, 1942. The statement shows 
that there were 1,051 accidents in July, 1942 compared with 825 in July, 
1941. 

There were 7,280 accidents during the seven-month period ended 
with July, 1942 as compared with 4,953 in the same period of 1941. 





Chicago, Burlington & Quincy Railroad Co. Block Signal Installation 


The I. C. C. in Docket No. 28750 Sub-No. 10, issued an Order citing 
the C. B. & Q. to show cause by October 1 why the railroad should not 
establish an adequate block signal system on its Alliance and Edgemont 
Subdivision extending between Alliance, Nebr., and Edgemont, 8S. Dak. 

The Commission, in investigating an accident on this Division, found 
that if there had been an adequate block signal system in use the accident 
would not have occurred. 





Locomotive Testing Conference 


Commissioner Patterson held a conference at Chicago, September 
10, for consideration of requests by 12 railroads for an extension of time 
in which to comply with the Commission’s Rule 157 of the rules and 
instructions for inspection and testing of steam locomotives and tenders. 
The rule provides that power reverse gears be installed on heavy loco- 
motives by October 1. 

The following railroads were represented: Chicago and North 
Western; Chicago, Rock Island and Pacific; Western Pacific; Lehigh 
Valley ; Minneapolis, Northfield and Southern ; Minnesota Western; 
Southern Pacific; Delaware and Hudson, and Northern Pacific. The 
Terminal Railroad Association of St. Louis, Kansas City Southern, and 
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Texas and New Orleans Railroad Company, which requested an exten- 
sion of time for compliance with Rule 157, were not represented. Coun- 
sel for the railroad operating brotherhoods appeared as protestants to 
the requests. 

H. P. Allstrand, chief mechanical officer for the C. and N. W., said 
his company needed additional time in which to install the power gears 
on locomotives that recently had been replaced in service. He said the 
company would have to install the gears gradually so as not to deplete 
the number of locomotives in operation at the present time. Similar 
statements were made by the other railroad representatives. At the 
suggestion of Commissioner Patterson, the union and railroad repre- 
sentatives agreed to confer among themselves and with J. M. Hall, chief 
of the Commission’s bureau of locomotive inspection, in an attempt to 
agree on a date for completion of the installations by the several lines. 

After hearings held in Chicago on September 10, 1942, eleven rail- 
roads which had petitioned the I. C. C. for a 16-month extension of time 
for installation of power reverse gears in all locomotives, entered an 
agreement with representatives of the protesting Brotherhoods for ex- 
tensions which will not run longer than December 31, 1942. These 
extensions have been recommended to the Commission. 





Service Order No. 85 


The I. C. C. has issued Service Order No. 85, effective during the 
emergency, setting aside all rules, regulations, and practices now in 
effect regarding the length of freight and passenger trains. The order 
will allow the railroads to operate their trains to insure the prompt 
movement of freight and the clearing or avoidance of congestion, without 
regard to any such rules and regulations now being enforced in the 
various states limiting the length of railroad freight trains, the number 
of cars in a railroad freight train, or the number of cars in a railroad 
passenger train. 





Dayton Red Cap Case Scheduled For Argument 


The Interstate Commerce Commission has announced that oral 
arguments will be heard on October 22 in Docket No. 28842, Dayton 
Union Railway Company—Tariff for Red Cap Service. 





ABANDONMENTS AUTHORIZED 


ATCHISON, TOPEKA & SANTA FE RAILWAY COMPANY—Finance Docket 
No. 13826—Authorized by Division 4 to abandon a branch line of 
railroad in Noble County, Oklahoma. 


CHICAGO & NORTH WESTERN RAILWAY COMPANY—Finance Docket No. 
11083—Authorized to abandon a portion of a branch line of railroad 


in Shawano and Waupaca Counties, Wisconsin, approximately 3 
miles. 
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GREAT NORTHERN RAILWAY COMPANY—Finance Docket No. 12479— 
Authorized to abandon a branch line of railroad extending from St. 
Hilaire southwesterly to the end of the branch at Wylie, approxi- 
mately 6.93 miles, also a wye-connecting track at St. Hilaire, ap- 
proximately 0.33 mile, in Pennington and Red Lake Counties, Minn. 


MARION & EASTERN RAILROAD COMPANY—Finance Docket No. 13819— 
Certificate issued permitting abandonment by Guy A. Thompson, as 
trustee of the Marion & Eastern Railroad Company, and abandon- 
ment of operation by him as trustee of the Missouri Pacific Railroad 
Company, of a portion of a branch line of railroad in Williamson 
County, Illinois. 


Finance Docket No. 13821—Certificate issued permitting abandon- 
ment by Guy A. Thompson, as trustee of the Marion & Eastern 
Railroad Company, and abandonment of operation by him as trustee 
of the Missouri Pacific Railroad Company, of a branch line of rail- 
road, also in Williamson County, Illinois. 


MISSOURI PACIFIC RAILROAD COMPANY—Finance Docket No. 13818— 
Certificate issued permitting abandonment by Guy A. Thompson, 
Trustee of the Missouri Pacific Railroad Company, of a line of rail- 
road in Williamson County, IIll., extending westwardly from Marion 
Junction to the end of the line in section 2, township 9 south, range 
1 east, approximately 2.13 miles in length. 


MOUNT JEWETT, KINZUA & RITTERVILLE RAILROAD COMPANY—F'inance 
Docket No. 13911—Authorized to abandon its entire line of railroad 
extending from Mt. Jewett to Kushequa, a distance of approximately 
4.11 miles, in McKean County, Pa., and the Baltimore & Ohio Rail- 
road Company is authorized to abandon operation thereof. 


PERE MARQUETTE RAILWAY COMPANY—Finance Docket No. 13761— 
Authorized to abandon a portion of a branch line of railroad extend- 
ing from Paw Paw to Lawton, a distance of approximately 3.14 
miles, in Van Buren County, Michigan. 


PITTSBURG, CHARTIERS & YOUGHIOGHENY RAILWAY cOMPANY—Authorized 
to abandon a portion of its main line of railroad extending from 
Presto to Beachmont, a distance of approximately 2.6 miles, and a 
portion of its so-called Painter’s Run branch from Borland to the 
end of the branch at Beadling, approximately 1.3 miles, all in 
Allegheny County, Pennsylvania. 


SEABOARD AIR LINE RAILWAY COMPANY—Finance Docket No. 13632— 
Certificate issued permitting abandonment by the Seaboard Air Line 
Ry. Co. and its receivers of a branch line of railroad extending in a 
southerly direction from a connection with applicant’s main line at 
Wattsville to the end of the track at Pell City, approximately 8 
miles, in St. Clair County, Ala. 
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SILVERTON NORTHERN RAILROAD COMPANY—Authorized to abandon as to 


interstate and foreign commerce its lines in San Juan County, 
Colorado. 


SOUTHERN PACIFIC RAILROAD COMPANY—Finance Docket No. 13881— 
Certificate issued permitting abandonment by the Southern Pacific 
R. R. Co., and abandonment of operation by the Southern Pacific 
Company of a branch line of railroad from a point near Crafton to 
the end of the branch at Greenspot, approximately 1.795 miles, in 
San Bernardino County, California. 


Finance Docket No. 13844—Authorized to abandon branch line of 
railroad extending from Daulton northerly to the end of the line at , 
Raymond, approximately 9.203 miles, and the so-called Knowles 
branch extending from a connection with the Raymond branch at 
Knowles Junction northeasterly to the end of the line at Knowles, 
approximately 2.4 miles, all in Madera County, California. Aban- 
donment of operation of these lines by Southern Pacific Company, 
lessee, is also authorized. 


TEXAS & NEW ORLEANS RAILROAD COMPANY—F inance Docket No. 13722— 
Authorized to abandon a line of railroad from Glidden to LaGrange, 


approximately 24.43 miles, all in Colorado and Fayette Counties, 
Texas. 


WESTERN MARYLAND RAILWAY COMPANY—Certificate issued authorizing 
abandonment of a branch line of railroad in Allegany County, 
Maryland and Mineral County, West Virginia. 





FINANCING 


BANGOR AND AROOSTOCK RAILROAD COMPANY—Has asked the Interstate 
Commerce Commission for approval of a proposal to borrow $4,000,- 
000 from the RFC to meet a maturity of a like amount of five per cent 
mortgage bonds beginning January 1, 1943. 


DETROIT AND MACKINAC RAILWAY COMPANY—In Finance Docket No. 9046, 
Division 4 has granted the D. & M. Ry. Co. authority to pledge and 
repledge to and including December 31, 1942, as collateral security 
for indebtedness, totaling $140,000, evidenced by a short-term note or 
notes, not exceeding $500,000 of mortgage bonds. 


PHILADELPHIA, NEWTOWN & NEW YORK RAILROAD COMPANY—Finance 
Docket No. 13873—Granted authority by Division 4 of the I. C. C. 
to extend from October 1, 1942, to October 1, 1967, the date of 
maturity of not exceeding $507,000 of 3-percent mortgage bonds and 
$1,093,000 of 5-percent mortgage bonds, to bear interest during the 
extended period at the rate of 3 percent per annum and to be other- 
wise modified as stated herein. Authority was also granted the 
Reading Company to assume obligation and liability, as guarantor, 


in respect of the payment of the principal of, and interest on, the 
bonds as extended. 
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Revenue Freight Loadings 


Loading of revenue freight for the week ended September 26, 
totaled 897,714 cars, the Association of American Railroads has an- 
nounced. This was a decrease below the corresponding week in 1941 of 
22,080 cars or 2.4 per cent, but an increase above the same week in 1940 
of 75,280 cars or 9.2 per cent. 

Loading of revenue freight for the week of September 26 decreased 
5,385 cars or six tenths of one per cent below the preceding week. 

Coal loading amounted to 171,728 cars, an increase of 2,464 cars 
above the preceding week, and an increase of 677 cars above the cor- 
responding week in 1941. 





Fourth Quarter Estimate—Freight Carloadings 


According to estimate of the National Shippers’ Advisory Boards, 
freight carloadings during the fourth quarter of 1942 are expected to 
be 6% above actual loadings in the same quarter of 1941. On the basis 
of these estimates, freight carloadings of the 27 principal commodities 
will be 8,666,219 in the fourth quarter of 1942, compared with 8,175,458 
for the same commodities in the corresponding period of 1941. These 
estimates normally are based on 29 commodities, but those for auto- 


mobiles, trucks and parts, ore and concentrates, and chemicals and ex- 
plosives, now have been discontinued as items of war improper to report 
in detail. 

For coal and coke it is estimated the loadings for the fourth quarter 
of this year will total 2,636,822 cars, or an increase of 5.2% over actual 
loadings of 2,505,774 in the corresponding period of 1941. 





Railroad Equipment 


Class I railroads installed in service 53,695 new freight cars during 
the first eight months of 1942, according to Association of American 
Railroads announcement. Of these, 33,402 were box, 17,165 coal, 1,575 
flat, 540 refrigerator, 100 stock, and 913 miscellaneous freight cars. 

New freight cars on order September 1, 1942, totaled 35,063, as 
follows: 13,097 box, 17,946 coal, 2,262 flat, 868 refrigerator, 200 stock, 
and 690 miscellaneous freight cars. 

During this same period, 514 locomotives were installed, of which 
207 were steam and 307 electric and Diesel. It is interesting to note 
that, during the first eight months of last year, of the 372 new loco- 
motives put in service, only 84 were steam and 288 were electric and 
Diesel. New locomotives on order September 1, this year, totaled 861— 
323 steam and 538 electric and Diesel. 
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Shipments of Railroad Locomotives 


Shipments of railroad locomotives by manufacturers during August, 
1942, were 146 as compared with 132 for July, 1942, and 87 for August, 
1941, according to the Bureau of the Census, Department of Commerce. 
Of this total, 61 were steam locomotives, 1 straight electric, 74 Diesel 
electric, and 10 classified as ‘‘other.’’ 

Total shipments for the first eight months of 1942 numbered 977, 
as follows : 392 steam locomotives, 10 straight electric, 527 Diesel electric, 
and 48 ‘‘other.’’ 

Unfilled orders at the end of August totaled 1,649, of which 783 


were steam locomotives, 48 straight electric, 786 Diesel electric, and 32 
‘“‘other.’’ 





Railroad Employees 


Employees of Class I railroads at the middle of August, 1942, 
totaled 1,322,435. This is an increase of 9.55% over August 1941, and 
an increase of .46% over July 1942. 





Estimated net income of Class I railroads in the first eight months 
of 1942, after interest and rentals, amounted to $466,900,000, according 
to the Association of American Railroads. This compares with $298,- 
968,517 in the corresponding period of 1941. 

Net railway operating income, before interest and rentals, of these 
same carriers during the first eight months of the current year amounted 
to $816,776,333, an increase of 25.3% over the $651,615,398 reported for 
the same period in 1941. In the twelve months ended August 31, 1942, 
the rate of return earned on property investment averaged 4.38%, com- 
pared with a rate of return of 3.66% for the corresponding period of 
1941. Total operating revenues in the first eight months of 1942 amount- 
ed to $4,629,747,344, compared with $3,403,544,130 in the same period 


in 1941, an increase of 36%. Operating expenses for the same period 
increased 28%. 





Increased Traffic in 1943 Predicted 


Railroad passenger and freight traffic may increase approximately 
15 per cent in 1943, M. J. Gormley, Executive Assistant of the A. A. R., 
predicted in an address before the Great Lakes Regional Advisory 
Board on Wednesday, September 16. 

‘*There is every indication that rail traffic will continue to rise next 
year,’’ Mr. Gormley declared, ‘‘but that the monthly rate of increase 
will not be as great as in 1942.’’ 

He estimated that railroad freight traffic, as measured by the num- 
ber of tons hauled one mile, will be about 30 per cent more this year 
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than it was in 1941, and that railroad passenger business, as measured 
by the number of passengers carried one mile, will be approximately 50 
per cent greater this year than it was in 1941. 





Department of Justice to Investigate Rate Bureaus 


Thurmond Arnold, assistant attorney general in charge of the anti- 
trust division of the Department of Justice has called on the principal 
railroad rate bureaus and associations to submit extensive details of 
their composition and functioning to enable reaching a determination 
whether these activities run counter to the trust statutes. 

Although the request for the information was lodged by Mr. Arnold 
with only a relatively few of the rail transportation bureaus and as- 
sociations it is known that Mr. Arnold’s antitrust division is studying 
the over-all national transportation setup including the motor truck 
industry, inland waterway groups and coastwise and intercoastal ship- 
ping associations and their rate-making bureaus. 

It is learned that among the rail groups called on by Mr. Arnold 
for data are the traffic executive association of the eastern territory, 
also known as the vice president’s committee, the trunk line association 
passenger department, the official classification committee, both the 
freight and passenger associations of the New England territory, the 
coal, coke and iron ore committee of the Central Freight Association and 
the coal and coke committee of the Trunk Line Territory. 

In his request to the railroads Mr. Arnold flatly indicated that the 
antitrust division is engaging in a study of their rate bureaus, confer- 
ences, associations and agencies and called on the carriers to furnish the 
following information : 


**1. Deseribe the organization, including name, business, location, 
where incorporated (if a corporation), articles of incorporation of as- 
sociation, by-laws and membership agreement form, purpose and funce- 
tion of the organization, and other provisions governing its organization 
and operation. 

**2. If a rate publishing agency, describe the rate legislation pro- 
cedure, including all rules governing docketing, appeal, independent 
action, emergency procedure. Include a description of the personnel 
powers and function of all committees having to do with rate legislation. 

**3. List the names of the officers, directors, committee members 
and member carriers of the organization. Describe functions of com- 
mittees (other than rate committees described above) and name their 
members. 

**4. Deseribe the territory in which the rates published by your 
organization apply and if a tariff index is published submit a copy of 
the index. 

**5. Describe the organization and operation of any contact or inter- 
territorial committees in which your organization participates, including 
a description of the manner in which inter-bureau or inter-territorial 
problems and adjustments are handled. 
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‘*6. State the policy of your organization (citing applicable by- 
laws or rules) regarding: 


A. Participation by a carrier member of your bureau in tariffs 
published by other bureaus either affiliated or not affiliated with 
your own. 

B. Participation by a carrier member of your bureau in the 
individual issues of other carriers, members or non-members of your 
bureau. 

C. Publication of individual issues by carrier members of your 
bureau. 

D. If individual issues by members are permitted, the pro- 


eedural requirements for securing such permission and for issuing 
the tariff. 


**7, What overlapping of territory exists covered by bureau pub- 
lications in your section of the country. 

**8. If your bureau or association is affiliated with any other bu- 
reaus or associations or with any national conference, describe the 
nature of such affiliation and organization and purpose of such over- 
head association or conference. 

**9. Add anything further relating to your own or other organiza- 
tions which you believe will be of assistance to the division in completing 
this study.’’ 





Per Diem Rule 7 Revised 


The Operating-Transportation Division of the Association of Amer- 
ican Railroads has announced the revision of per diem rule 7 occasioned 


by the revision of interchange rule 112. The rule as revised appears 
below : 


‘*1. When a car has been destroyed and reported under Mechan- 
ical Division Interchange Rules, the per diem shall cease 
from the date of notice to owner. 


. If, on receipt from owner of valuation statement provided 
for by Mechanical Division Interchange Rule 112 showing 
settlement value of destroyed car, the holding road decides 
to repair the car or send it home for repairs on authority of 
defect card, per diem on such car shall cease from date of 
notice to owner of its destruction to date valuation statement 
is mailed by the owner. 


(a) If the car is settled for at its depreciated value because 
the cost of repairs equals or exceeds the depreciated value 
less salvage, or if the car owner desires to have the car re- 
paired, per diem shall cease from the date of original notice 
to owner. 

(b) If the handling road, at owner’s request, restores the car 
to service, per diem will begin on the day following the date 
on which the car is released to service but not later than 
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sixty days from date the handling road agrees to restore the 
car to service. 


(c) If the handling road, at owner’s request, sends the car 
home for repairs, per diem shall cease from date of original 
notice to owner until date car leaves holding road, but not 
later than sixty days from date car owner requested car sent 
home, whether on own wheels or loaded on another car. 


. If the handling road orders material from the car owner 
under Mechanical Division Interchange Rules, the provisions 
of Per Diem Rule 8 will apply. 


(No change in Interpretations.) ”’ 


In this connection, switching reclaim rule 6 was also revised by 
adding a new note as follows: ‘‘to Section 2 of Rule 6 of the Code of 
Switching Reclaim Rules; also, that the parenthetical expression ‘ (See 
Note)’ be added at the ends of Paragraphs (a), (b), (d), (e) and (h) 
of Section 2, Rule 6, to become effective September 1, 1942.’’ 


‘*Note.—Cars held under Per Diem Rule 15: Compute detention 
from date offered as evidenced by Rule 15 reclaim state- 
ments. ’’ 





A. A. R. Appointments 


Vice President C. H. Buford and Chairman W. C. Kendall of the 
Car Service Division of the Association of American Railroads have 
announced the following changes and appointments in the staff of the 
Car Service Division, effective as of September 1: 


Mr. R. E. Clark, Assistant to Chairman, is appointed Manager of 
the Closed Car Section, vice Mr. Betts. 

Mr. C. R. Megee, Assistant Manager of the Open Top Section, is 
appointed Manager of the Open Top Section, with headquarters at 
Washington, vice Mr. McGarry, whose duties as Manager of the Ore and 
Coal Exchange at Cleveland require an increasing amount of his time. 
Mr. McGarry’s service will continue with the Car Service Division in 
an advisory capacity on open top equipment in its relation to the opera- 
tion of the Ore and Coal Exchange. 

Because of increased responsibilities in connection with the duties 
of District Manager at Chicago, Mr. W. D. Beck hereafter will devote 
his entire time to that office. 

Mr. R. B. Hoffman, formerly Superintendent of Transportation of 
the Pacific Fruit Express, is appointed Manager of the Refrigerator Car 
a with headquarters at 59 East Van Buren Street, Chicago, 

ois. 

Mr. E. W. Coughlin is appointed Assistant to Chairman, with 
special duties assigned. The position of Secretary of the Car Service 
Division is abolished. 

Mr. A. F. Swinburne is appointed Assistant to Chairman, with 
duties as may be assigned. 
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Office of Solid Fuels Coordinator Appointments 


Secretary of the Interior Harold L. Ickes has announced that 
Howard A. Gray, formerly Acting Director of the Office of Solid Fuels 
Coordinator for War, has been made Deputy Solid Fuels Coordinator 
for War. He also announced that Dan H. Wheeler, formerly Acting 
Director of the Bituminous Coal Division, has been made the Director 
of that Division. Secretary Ickes is the Solid Fuels Coordinator. 

Prior to being appointed as Acting Director in the Office of Solid 
Fuels Coordination, Mr. Gray was Director of the Bituminous Coal 
Division. Mr. Wheeler was Assistant Director of that agency. Both 
men have held executive positions in the Federal Government for a 
number of years. 





Oil Shipments to East Coast Reach New High 


Tank car shipments of oil into the East Coast shattered all previous 
records for the second consecutive week with an average of 856,710 
barrels daily for the week ended September 19, according to Petroleum 
Coordinator for War Ickes. This was an increase of 18,270 barrels daily 
over the volume moved during the preceding week, when car loadings 
reached the then all-time record of 838,440 barrels daily. 

In shipping the unprecedented total of 856,710 barrels daily to the 
Atlantic Seaboard, 37 companies loaded 28,557 cars. On the basis of 


an average of 210 barrels per car, these cars carried the equivalent of 
5,996,970 barrels of petroleum and petroleum products during the week. 





Ore Via Pipeline 


Western mining operators and construction engineers are consider- 
ably worked up over what they describe as a simple, economical, new 
method of moving crushed materials (such as ore and aggregate) 
through pipelines vertically or horizontally. 

Some of them are so enthusiastic as to pronounce the development 
one of the biggest recent advances in technique of material handling 
in mines and heavy construction projects. It is described as a substitute, 
for instance, for elaborate and costly ore shafts and for aerial trams, 
conveyor belts, etc., and might conceivably speed up extraction of raw 
materials sufficiently to improve the supply of strategic metals. 

It was designed and patented by C. Erb Wuensch, San Francisco 
mining engineer, who developed the sink-and-float process of separating 
waste from ore, which has been rather widely installed in lead-and-zine 
operations and in coal fields. 

As applied to mining, it obviates the necessity of installing multi- 
compartmented shafts and hoists with their expensive construction and 
maintenance costs. Roughly operating on the air-lift principle, Wuen- 
sch’s method requires only a 12-inch vertical pipeline extending to the 
surface from the point below ground where ore is extracted. Under- 
ground, the broken ore is crushed to less than three inches, and then 
passed through a valve control chamber to the bottom of the vertical 
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pipeline. Running down the center of the 12-inch pipeline is a small 
pipe through which is directed, under pressure, a heavy magnetic 
medium (magnetite, etc.) at appropriate density. 

The medium forces the crushed ore in the bottom of the pipe to the 
surface in a steady stream; it also acts as a lubricant and prevents 
packing and caking in the pipe. The magnetic medium is prepared on 
the surface in a storage tank, forced down the small center pipe by a 
diaphragm piston pump, and can be recovered and used over again. 
Engineers say this method is perfectly feasible for horizontal transpor- 
tation of crushed materials, as a substitute, for instance, for long con- 
veyor belts. [Business Week, September 12, 1942] 





Arkansas Pipeline 


President Roosevelt signed an Executive Order giving the Govern- 
ment the right to acquire by eminent domain the right of way for a 
pipeline to run from the vicinity of Eldorado, Arkansas to Helena, 
Arkansas. 

The 150 mile pipeline, the President said, will be constructed by 
the ‘‘Project Five’’ Pipeline Corporation and will be used for National 
Defense purposes. 





U. S. To Finance Ohio Pipe Line 


The Defense Plant Corp., an R. F. C. subsidiary, has agreed to 
finance the construction of an eight-inch pipe line from Tiffin to near 
Akron, O., a distance of 82 miles, Secretary of Commerce Jesse Jones 
announced. The pipeline will connect with two existing lines. Mr. 
Jones said the Defense Plant Corp. agreed to finance the project upon 
the recommendation of the Office of Petroleum Coordinator. 

The line will have a capacity of 15,000 barrels of oil a day, and is 
expected to be completed in about 60 days. The Defense Plant Corp. 
will own the line. 

Mr. Jones said the line will be built of second-hand pipe, and will 
link pipeline systems of the Shell Oil Co., and the Standard Oil Com- 
pany of Ohio. It will be built for the government by Ohio Emergency 
Pipeline, Inc., a Delaware corporation formed for that purpose by Shell, 
Standard of Ohio and the Sun Oil Co. 

Petroleum products pumped through the line will be delivered to 
Sun at Akron for movement through the Sun-Susquehanna pipeline 
system to Newark, N. J. 





Florida Pipe Line 


Laying of the Government-owned, Carabelle-to-Jacksonville trans- 
Florida pipeline was scheduled to start on or about October 1 and it is 
expected that construction can be completed by December 15, the Petro- 
leum Coordinator’s office has announced. The line is to be constructed 
entirely out of second-hand equipment, which is being dug up and dis- 
mantled in Texas for shipment to Florida. 
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Short Line Labor Disputes 


The Emergency Board appointed July 21, 1942 from the National 
Railway Labor Panel has released its report to the President. 

The Board recommended an increase of 10c per hour over May 31, 
1941 rates, with a minimum of 43c per hour for Class II and Class III 
carriers and 46c per hour for Class I carriers. The increases and min- 
imum rates are to be effective December 1, 1941 off-set by such increases 
or bonuses as have been paid subsequent to June 1, 1941. The back pay 
is to be made in six monthly installments beginning with pay day nearest 
November 1, 1942. 

The Board further recommended the Chicago Vacation Agreement 
for all carriers involved in the disputes. 





WPEB Seizes 4 Santa Fe Lines 


The Atchison, Topeka and Santa Fe Railway Company has an- 
nounced that the War Production Board, acting through the Metals 
Reserve Company, had requisitioned for war purposes four branch lines 
of road totaling 183 miles in Kansas and Oklahoma. 

The lines, which will shortly be taken up and dismantled, are: 32.63 
miles between Anthony, Kan., and Cherokee, Okla.; 59.75 miles between 
Madison Junction and Moline, Kan.; 63.45 miles between Benedict 
Junction and Emporia, Kan.; and 27.54 miles between Eldorado and 
Florence, Kan. 

The requisition calls for the turning over to the Metals Reserve 
Company of all rail, track fastenings, metal bridges and other track 


material. All of the lines have been involved in abandonment pro- 
ceedings. 





1. & S. No. 4786—Package Rates on Citrus Fruits 


In order to comply technically with the requirements of the Price 


Control Act as to the giving of 30 days’ notice in the case of general 
increases : 


‘No common carrier or other public utility shall make any general 
increase in its rates or charges which were in effect on September 
15, 1942, unless it first gives thirty days notice to the President, 
or such agency as he may designate, and consents to the timely 
intervention by such agency before the Federal, State, or municipal 
authority having jurisdiction to consider such increase.”’ 


The Interstate Commerce Commission has postponed from October 15th 
to November 15th the effective date of its order in I. & 8. No. 4786, Pack- 
age Rates on Citrus Fruits. 
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1. 1. C. C. Announces Changes in Bureau of Motor Carriers 


The following changes affecting supervision of the field work of the 
Bureau of Motor Carriers have been announced by the I. C. C.: 

H. Richard Stickel, District Director of District 3 at Philadelphia 
and Ray G. Atherton, District Director of District 11 at Little Rock, who 
have been on loan to the Office of Defense Transportation, have trans- 
ferred to that Office for the duration. 

District Director Reuben K. Hagarty of District 2 is transferred 
from New York, N. Y., to District 11 at Little Rock, Arkansas, to replace 
Ray G. Atherton. 

District Director Theodore G. Reynolds of District 5 is transferred 
from Charlotte, North Carolina, to District 2 at New York, New York. 

District Supervisor Harry P. Raymond has been appointed District 
Director of District 3 at Philadelphia, Pennsylvania during the absence 
of H. Richard Stickel. 

District Supervisor Harry B. Rubey has been appointed District 
Director of District 5 at Charlotte, North Carolina for the duration. 
Mr. Rubey entered the service of the Bureau on July 6, 1936. 





2. Highway Transportation in Case of Enemy Attack 


Appointment of a traffic engineer and a motor transport specialist 
to help plan for orderly and efficient operation of highway transporta- 
tion under emergency war conditions was announced last week by the 
Office of Civilian Defense. The new appointees are Dr. Donald S. Berry, 
Chicago, traffic engineer, on loan to OCD from the National Safety 
Council, and Patrick F. Payne, Omaha, Nebraska, bus line executive and 
motor transport specialist. 
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Dr. Berry will develop plans for the most effective use of highways, 
terminals, warehouses, and other transportation facilities in metro- 
politan areas in case of enemy attack. Mr. Payne will organize fleets of 
trucks and buses of the larger carriers throughout the country into 
motor transport units which can be ordered into operation as convoy 
units for swift and orderly transportation of military or civilian per- 
sonnel and supplies. 





3. Transportation of Explosives 


On September 2, 1942, the Commission issued a notice containing 
instructions to motor carriers transporting explosives. 

Recently certain accidents resulted in the loss of several lives and 
in much destruction of property. 

The notice of the Commission is supplemental to existing regula- 
tions and is intended as a warning to motor carriers to properly in- 
struct their employees and to advise public authorities with respect to 
the danger when motor vehicles transporting explosives are involved 
in accidents which result in fire. 





4. Motor Transportation Reorganized by War Manpower 
Commission 


Along with railroads and many other industries essential to the 
war effort, the War Manpower Commission has recognized the trucking 
industry, and General Lewis B. Hershey, Director of Selective Service 
has sent local draft boards a list of key occupations which are to be 
given special consideration. 

Instructions were contained in Occupational Bulletin No. 21. 


Purpose OF THE List 


‘*Tt is the purpose of this list to set forth the important occupations 
in transportation service activity which must be filled by persons capable 
of performing the duties involved, in order that the activity may be 
maintained efficiently. The list is restricted to occupations requiring 
six months or more of training and preparation.”’ 

In classifying selective service registrants employed in such ac- 


tivities, Gen. Hershey stated, local boards should give due consideration 
to: 


1. The training, qualification, or skill required for the proper dis- 
charge of the duties involved in the registrant’s occupation. 

2. The training, qualification, or skill of the registrant to engage in 
his occupation. 

3. The availability of persons with his qualifications or skill, or who 
can be trained to his qualification, to replace the registrant and the time 
in which such replacement can be made. 
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CriticaL OCCUPATIONS 


Critical occupations in the trucking industry that were listed in 
the bulletin were: Accountant, all-around blacksmith, body repairman, 
brake repairman, maintenance carpenter, chief clerk, truck dispatcher, 
driver of heavy or trailer truck, automotive electrician, shop foreman, 
platform foreman, maintenance inspector, all-around machinist, em- 
ployment and personnel manager, general manager, operations manager, 
traffic manager, first and second-class automotive mechanic, purchasing 
agent, rigger, safety engineer, storekeeper, maintenance superintendent, 
terminal superintendent, traffic rate clerk and training instructor. 

Those listed under storage and warehousing service were: Account- 
ant, chief clerk, crane operator, driver of heavy or trailer truck, elee- 
trician, professional and technical engineer, platform foreman, ware- 
house foreman, warehouse inspector, machinist, employment and per- 
sonnel manager, general manager, maintenance mechanic, refrigeration 
mechanic, millwright, pipe fitter, stationary engineer, plant superinten- 
dent, and warehouse superintendent. 





5. Applications For New War Certificates 


Applications for certificates of war necessity under General Order 
ODT No. 21 will provide the Office of Defense Transportation with a 
complete inventory of all tires now on the wheels of the country’s more 
than 5,000,000 non-military commercial vehicles or held for the use of 
such vehicles. 

In applying for a certificate of war necessity, every operator must 
report the number and condition of all tires in his possession by sizes 
or size groups, including both new and used tires. 

In addition, the operator must list the mileage of tires, by sizes, 
which were removed from service, in 1941, exclusive of retreaded or 
recapped tires, thus giving the ODT a definite gauge on normal con- 
sumption of new tires by commercial vehicles. 


Marine From DEeEtro!r 


One type of application blank will be mailed to operators of one or 
two vehicles; another to fleet operators—those operating more than two 
vehicles. Mailing of the application blanks, together with detailed in- 
structions on how to fill them out and other relevant data, is to begin 
shortly. 

The application blanks, which will be accompanied also by self- 
addressed envelopes for their return, will be mailed from the ODT’s 
central mailing office at Detroit. As the mailing is completed in a given 
area, all counties covered will be announced. 

Any operator of a truck, bus, taxicab, jitney, ambulance, hearse or 
vehicle available for public rental who resides in any such county and 
who has not received his application blank when this announcement ap- 
pears, should apply immediately to the nearest field office of the ODT’s 
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division of motor transport, stating the number of self-powered vehicles 
he operates so that the proper application blank can be forwarded to 
him. 





6. Holders of Compliance Orders Denied Tire Reserves 


The Office of Price Administration, tire rationing branch, has re- 
fused to recognize compliance orders as being the equivalent of cer- 
tificates in connection with the allocation of tire reserves. 

The American Trucking Associations is undertaking to secure a re- 
interpretation of O. P. A.’s ruling that only holders of certificates are 
eligible for tire reserves. 

Negotiations are being handled by the office of Robert S. Betten, 
Chief of the O. P. A. tire rationing branch. Motor carrier interests 
take the view that the difficulty arose through a misunderstanding on 
the part of O. P. A. with respect to I. C. C. procedure, and the aid of 
the office of Defense Transportation has been sought in the effort to 
straighten the matter out. 





7. Emergency Size and Weight Regulations Upheld 


Oregon Attorney General I. H. Van Winkle has issued an opinion 
upholding the legality of a State Highway Commission resolution of 
June 25 which increased the weight and length limits of trucks operating 
on state highways. 

Van Winkle held that the commission has authority to change such 
regulatory laws because of the national emergency. 

The commission said that the law limiting weights and lengths 
of trucks to 54,000 pounds and 50 feet hampers the war effort by re- 
stricting movement of war materials in interstate commerce. California, 
Washington, Nevada and Idaho have larger limits, so Oregon’s truck 
limits would make the state a bottleneck, the commission said. 

The opinion also held that the Oregon public utilities commissioner 
has authority to require truckmen to declare the maximum loads they 
will carry under permits to carry larger loads. 





8. Rubber Czar Appointed 


William M. Jeffers, President of the Union Pacific Railroad, has 
been named by War Production Chief, Donald M. Nelson, to have full 
powers over the rubber program. 





9. Volume Ratings Limited to Vehicle Capacity 


_In L and S., M-1216, the entire Commission has ruled that volume 
ratings cannot exceed the capacity of a single vehicle. 
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The trucking industry opposed such a rule on the grounds that 
there was no established basis for determining the capacity of vehicles, 

Variations in the sizes of vehicles due to state trade barrier laws 
have influenced the fleet characteristics of various operators. 

The Commission held that a volume rating in excess of vehicle ca- 
pacity discriminated against small shippers. The carriers contend that 
rates based on the capacity of vehicles operated by separate carriers will 
bring about discrimination against all shippers. The Commission’s de- 
cision didn’t throw any light on how the problem was to be met, but 
it is clear that motor carriers will be unable to meet railroad competi- 
tion where volume rates are involved. 





10. Department of justice Investigates Transportation 


The announcement by the Anti-trust Division of a general inves- 
tigation of transportation practices and rates came as a surprise to 
many transportation interests. 

These matters have rested with the Interstate Commerce Com- 
mission since the amendments of 1906 





11. Statistics of Motor Carriers of Property 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has released its Statement Q-800, giving revenue, expenses and statistics 
of Class I motor carriers of property for the three-month periods 
ended March, 1942 and 1941. Total operating revenues for the three- 
month period in 1942 totaled $105,219,627 as compared with $90,697,658 
in 1941. Net operating revenue for the three-month period in 1942 
amounted to $5,047,026 compared with $8,405,002 in 1941. 





12. Statistics of Motor Carriers of Passengers 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has released its Statement No. Q-750, showing revenues, expenses and 
statistics of Class I motor carriers of passengers for the three months 
periods ending March, 1942 and 1941. Operating revenues for the three 
months in 1942 amounted to $56,175,147 as compared with $37,203,225 
during the same period in 1941. Operating expenses for the three- 
month period in 1942 totaled $44,831,461 as compared with $34,080,518 
in 1941. 
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Water Transportation 


By R. GranvitLe Curry, Editor 


I. C. C. DECISIONS 


Common Carrier Status—Unregulated Transportation Considered 
In Determining “Grandfather” Rights. 


A decision of unusual interest is that by Division 4 in No. W-385, 
Russell Brothers Towing Co., Inc., Common Carrier Application, decided 
August 12, 1942. The principal question is ‘‘as to whether in determin- 
ing the character of traffic with respect to which, and the territory 
within which, applicant has been in bona fide operation on and since 
January 1, 1940’’ under the ‘‘grandfather’’ clause of the Act ‘‘con- 
sideration should be limited only to transportation which is subject 
to regulation.’’ The Commission said that a large proportion of the tow- 
age performed was in connection with exempt transportation. The prin- 
cipal movement from New York on the Hudson River was of oil in bulk 
in tank barges exempted under section 303. In its coastwise business, 
the Commission said that the only traffic other than liquid cargoes in 
bulk handled by applicant was one movement in 1939, three in 1940, 
and sixteen in 1941. 

Passing on this question the Commission quoted the definition of 
common carrier in section 302 as ‘‘any person which holds itself out to 
the general public to engage in the transportation by water in inter- 
state or foreign commerce of passengers or property or any class or 
classes thereof for compensation * * *.’’, and the requirements of the 
“‘grandfather’’ clause in respect to bona fide operation on and since 
January 1, 1940. The Commission then said: 


‘*Tt will be noted that in neither instance is there any reference 
to whether the transportation performed by the carrier is or is not 
subject to regulation. In determining a carrier’s status and the 
scope of its operations during the ‘grandfather’ period its entire op- 
eration should be considered, and not merely that part which the 
Congress has seen fit to make subject to regulation. To find that 
‘grandfather’ rights may be granted only to the extent that a show- 
ing is made as to the performance of regulated transportation re- 
— the reading into the law of language which, in fact, is not 
there. 

This matter is particularly important in instances like the pres- 
ent where an applicant is seeking a certificate covering all commod- 
ities, or general cargo. Obviously no carrier actually transports all 
commodities and therefore the bona fides of an applicant’s oper- 
ations depends on the representative character of the transporta- 
tion performed. It may well be that the carrier holds itself out 
to, and actually does, transport all traffic offered to it from and to 
all points covered by its application but that the great bulk of such 
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transportation is exempt from regulation. It seems clear that if we 
shut our eyes to all of applicant’s transportation except that which 
is subject to regulation we get an incomplete and distorted picture 
of the nature and extent of its operations. To place limitations up- 
on ‘grandfather’ rights, predicated upon that view would be un- 
just and unreasonable, and is not contemplated by the law.’’ 


The Commission then concluded that upon consideration of the 
transportation conditions as a whole ‘‘both regulated and unregulated”’ 
applicant was entitled to a certificate covering ‘‘the performance of 
general towage’’ and between points in New York harbor and con- 
tiguous harbors on the Hudson River, the New York State Barge Canal 
and the Great Lakes as far west as Detroit and Toledo and between 
points on the Atlantic ocean and tributary waters, including Long Is- 
land Sound, from Philadelphia to Boston and other ports on Massachu- 
setts Bay. 

The decision does not refer to the language of the exemption pro- 
visions of section 303, as for example, section 303(d) which provides 
‘‘nothing in this part’’ which apply to the ‘‘transportation’’ by water 
of liquid cargoes in bulk in certified tank vessels. Nor does the decision 
state whether it is intended to overrule previous decisions holding that 
unregulated transportation on a waterway affords no basis for the grant- 
ing of ‘‘grandfather’’ rights. 

In holding applicant to be a common carrier although engaged ex- 
clusively in towing operations the Commission follows Cornell Steam- 
boat Company case, No. W-359, decided June 15, 1942, and set for re- 
argument. 

Commissioner Miller dissented on the ground that there was no 
showing in the record that applicant had towed ‘‘any non-exempt com- 
modities’’ on the New York State Barge Canal and the Great Lakes, and 
therefore, no basis existed for granting ‘‘grandfather’’ rights on those 
routes. 





Interruption of Operation Held Not Such as to Extinguish 
“Grandfather” Rights 


Division 4 in No. W-352, Southern Pacific Company (Southern Pa- 
cific Steamship Lines—‘ Morgan Line’’) Common Carrier Application, 
decided August 13, 1942, found that applicant was entitled under the 
‘‘grandfather’’ clause to continue operation as a common carrier by 
self-propelled vessels, in the transportation of commodities generally, 
between New York, N. Y., and Galveston and Houston, Tex., and be- 
tween Baltimore, Md., and Galveston and Houston. 

Protesting coastwise carriers contended that ‘‘the sale of appli- 
cant’s vessels in June, 1941, and the consequent cessation of operations 
were not beyond the control of applicant’s officials and that if they had 
used the reasonable diligence which should be expected of them as of- 
ficials of a line committed to the service of the public they could have 
retained some of their vessels for operation’’; and further ‘‘that with the 
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sale of all its vessels, whether voluntary or compelled, the resulting dis- 
continuance of applicant’s service must be held to have been not an in- 
terruption within the meaning of the statute with a definite intention to 
resume operations when conditions permit but rather an abandonment 
which put an end to any ‘grandfather’ rights which may have thereto- 
fore existed.’’ The Commission in finding against these contentions 
pointed out that the record showed that the United States Maritime 
Commission regarded applicant’s vessels as necessary in the prosecu- 
tion of war efforts and that irrespective of its reason for preferring to 
purchase these vessels, although securing vessels of others under dif- 
ferent arrangements, the urgency of the requirement and the determi- 
nation to obtain the vessels disclosed the clear intention to requisition 
them if an agreement could not be reached. The applicant, therefore, 
had but one course to pursue and interruption was, therefore, beyond its 
control within the meaning of the ‘‘grandfather’’ clause. 





Interstate Commerce—Failure to File Tariffs and Interruption of 
Service No Bar to “Grandfather” Rights—Common Carrier 
of Passenger Charter Parties. 


Division 4 in No. W-651, Sound Steamship Lines, Inc., Common and 
Contract Carrier Applications, decided August 8, 1942, found that ap- 


plicant was entitled under the ‘‘grandfather’’ clause to continue sea- 
sonal operation as a common carrier by water, by self-propelled vessels, 
in interstate or foreign commerce in transportation of (a) passengers 
and commodities generally between New London, Conn., and Block Is- 
land, R. I., (b) commodities generally from and to Providence and New- 
port, R. I., to and from Block Island, and (c) passengers between places 
in New York Harbor and places outside the harbor on the Hudson River 
as far north as Bear Mountain, N. Y., and on Long Island Sound as far 
east as Bridgeport, Conn. 

Following the Cornell Steamboat Company case,, transportation be- 
tween New York harbor and points on the Hudson River was found to 
be interstate commerce because it is necessary in navigating the river 
to cross the New York-New Jersey state line which follows the middle 
of the stream. 

Although holding that ‘‘ practically all of its freight business’’ be- 
tween Providence and Newport, R. I., on the one hand, and Block Is- 
land, R. I., was intrastate commerce and no tariffs had been filed with 
the Commission covering the interstate or foreign commerce a certificate 
-wtek granted covering such traffic and applicable to commodities gen- 
erally. 

In view of applicant’s holding out to the general public it was 
found to be a common carrier in respect to passenger charter parties 
carried. The Commission cited as authority No. W-504, Wilson Line, 


og tage Common and Contract Carrier Applications, decided June 
, 1942, 
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Meaning of Regular Routes in Determining Exemption Under Section 
303 (b) Common Carrier Status—‘‘Grandfather” Rights to 
Operate by Non-Self-Propelled Vessels, Towage Being 
Separately Arranged For by Shippers. 


In No. W-40, Southern Transportation Company Contract Carrier 
Application, decided August 10, 1942, Division 4 found that applicant 
was entitled under the ‘‘grandfather’’ clause to continue operation as 
a common carrier by non-self-propelled vessels with the use of separate 
towing vessels in the transportation of commodities generally between 
ports and points along the Atlantic Coast and inland waterways from 
Massachusetts to North Carolina, inclusive, except that operations to 
and from points on the Hudson River above the port of New York shall 
be by non-self-propelled vessels which are towed by common carriers 
authorized to perform such towage service. 

The first question decided was whether the transportation of coal 
in bulk was subject to the exempting provisions of section 303(b). 
That section, however, is not applicable to carriers which at the time it 
became effective were subject to the provisions of the Intercoastal Ship- 
ping Act, 1933, as amended. The latter act, the Commission said, is ap- 
plicable to common carriers by way of the high seas ‘‘on regular routes 
from port to port.’’ Although applicant showed that it maintained ‘‘no 
regular schedules and that its services and routes are irregular depend- 
ing upon its contracts’’ the Commission said ‘‘A common carrier may 
operate over regular routes from port to port although it does not main- 
tain a regular sailing schedule and may not serve particular ports at 
regular intervals. Alaskan Rates, 2 U. S. M. C. 558, 580.’’ The phrase 
‘fon regular routes from port to port’’ was intended primarily, the 
Commission said, to exclude from regulation traffic transported by 
tramp steamers and not to exclude transportation such as that of the 
applicant. The conclusion was, therefore, reached that applicant’s 
transportation was not exempt under section 303(b). 

Finding that most of applicant’s business had been obtained through 
brokers who solicited the general public the Commission found it to be 
a common carrier. However, since it had never served Gulf of Mexico 
ports or Atlantic ports south of North Carolina, and had not served 
New England ports north of Massachusetts except for the exempt tow- 
ing of a barge to Portland, Me., for a carrier subject to the Act, the 
certificate was drawn to exclude these ports. 

With respect to transportation on the Hudson River the Commis- 
sion said that applicant’s schedule ‘‘provides that towage to or from 
upper river points north of the Hudson River Stake Boat, a service not 
provided by applicant, must be paid for by the shipper.’’ 

The Commission then distinguished the case from United States 
Lighterage Company Contract Carrier Application, docket No. W-35, 
decided June 22, 1942, and the Union Barge Line Corporation Appl- 
cations case, docket No. W-104, decided May 4, 1942, and now pending 
further consideration on reargument before the entire Commission. 
Further discussing the kind of certificate to be granted the Commission 
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said: ‘‘The use of applicant’s barges is transportation, as that word is 
defined by section 302(h) of the act, but complete transportation is not 
possible without the movement of the barges by towing vessels. The 
complement of applicant’s service is the towage usually performed by 
Cornell Steamboat Company. Neither carrier undertakes to perform 
the entire service, and both are necessary participants in the common 
earrier operation. We will, therefore, authorize applicant to continue 
the operation by non-self-propelled vessels which are towed by common 
carriers authorized to perform such towage service.’’ 





Leasing of Equipment to Contractors and to United States eo 
For Construction Purposes Found to be Exempt Under Section 303 (e 

—Barges Chartered—Transportation of Petroleum in Tank Vessels 
and Supplying of Towage Service Exempt Under Section 303 (d). 


In No. W-62, Lester F. Alexander Company—Exzemption Sections 
302(e) and 303(e), decided August 17, 1942, the Commission found 
that in order to effectuate the transportation policy of the act it is not 
necessary to apply the provisions of section 302(e) to the leasing by ap- 
plicants of their barges to marine contractors, pipe line contractors, and 
United States engineers, and derricks and tugs to marine contractors 
for the interstate transportation of heavy machinery, iron or steel pipe, 
and materials and supplies owned by the contractors or the United 
States between construction, dredging, or repair sites on the Mississippi 
River and waters tributary thereto south of and including Baton Rouge, 
on the Intracoastal Canal between Florida, and Texas, and waters trib- 
utary thereto. 

The Commission further found that barges chartered by applicant 
for the transportation of petroleum products are tank vessels designed 
for use exclusively in that service and so certified, and that the interstate 
transportation of such traffic is exempted from regulation by section 
303(d) of the act. This exemption, the Commission said, includes the 
supplying of towing service for use in performing such transportation 
of liquid cargoes in certified vessels. 





Lighterage Under Joint Rates Not Exempt Under Section 303 (f) (2). 


In No. W-653, Pontin Lighterage & Transportation Corporation 
Common and Contract Carrier Application, decided August 17, 1942, 
Division 4 found that applicant was entitled under the ‘‘grandfather’’ 
clause to continue operation as a common carrier by water by self-pro- 
pelled and non-self-propelled vessels with the use ‘of separate towing 
vessels in the transportation of commodities generally, in interstate or 
foreign commerce, between ports and points within New York Harbor 
and harbors contiguous thereto. The principal question was whether 
applicant was an independent connecting carrier entitled to operating 
rights or whether its transportation was exempt under section 303(f) (2) 





86 ' 1. C. C. PRACTITIONERS’ JOURNAL 





as an agent or under contractual arrangements with other carriers. The 
Commission found that it was an independent carrier and entitled to 
operating rights. As to transportation’ performed by applicant gener- 
ally within the harbor limits it entered into joint rates with coastwise 
and intercoastal steamship lines and was shown as the originating carrier 
on bills-of-lading which it issued. Applicant also contended that it was 
a contract carrier in respect to interstate movements which it handled 
to and from steamship lines but not under joint and through arrange. 
ments with the latter. There was no showing that the service was per- 
formed for other carriers. The Commission in holding that applicant’s 
transportation was not exempt under section 303(f) (2) pointed out that 
it issued its own bills-of-lading and dealt with consignees as an inde- 
pendent carrier. The motor carrier case of Palisano Common Carrier 
Application, 30 M. C. C. 591, under section 202(c) (2) was distinguished. 

Commissioner Porter dissenting expressed the view that much of 
the transportation was not performed under a common arrangement 
with coastwise carriers and was, therefore, clearly exempt under sec- 
tion 303(g)(1) and the remainder being performed under joint rates 
and through bills-of-lading in the terminal area should be exempted un- 
der section 303(f)(2) on the principle of the Palisano case. 





Common Carrier Operator of Barges Contracting for Towboat Power 
of Regular Towboat Operators, Entitled to Operating Rights— 


Territorial Limits. 


Division 4 in No. W-463, James Hughes, Inc., Common Carrier Ap- 
plication, decided September 16, 1942, found that applicant was en- 
titled under the ‘‘grandfather’’ clause to continue operation as 4 
common carrier by non-self-propelled vessels with the use of separate 
towing vessels, in the transportation of commodities generally between 
ports and points along the Atlantic Coast, and tributary waterways, in- 
eluding the New York State Barge Canal System, from Maine to South 
Carolina, inclusive. 

The case is of interest because it applies to common carriers the 
same principles which had been announced in United State Lighterage 
Corporation Contract Carrier Application, No. W-35, reported in the 
September, 1942, Journal. 

In referring to applicant’s service the Commission said: 


‘‘applicant owns no towboats. It employs towing companies to per- 
form the towage of its barges and scows. The charges published for 
its transportation cover the complete service. Applicant furnishes 
the entire transportation service, and authority to continue trans- 
portation by non-self-propelled vessels with the use of separate tow- 
ing vessels will be granted.’’ 


The case is of further interest as indicating a somewhat liberal view- 
point in determining territorial limits of operation. In this connection 
the Commission said: 
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‘‘ Although protestant contends that applicant has not served Nor- 
folk or Charleston, the record shows that there has been some ser- 
vice performed to Norfolk in 1935; Charleston and Norfolk in 
1936; James River, Va., in 1937; Norfolk in 1938; and Charleston, 
Alexandria, and Richmond, Va., in 1940. While the service to 
these points has been infrequent, it shows that the scope of ap- 
plicant’s undertaking has been to serve points as far south as 
Charleston. Alton R. Co. v. United States, 315 U. 8. 15.’’ 





Participation by Carrier in Joint Tariffs of Common Carriers Not 
Controlling in Determining Its Status. 


Division 4 in No. W-328, Bay and River Navigation Company Com- 
mon and Contract Carrier Application, decided August 27, 1942. found 
that applicant was not a common carrier but a contract carrier between 
certain points in California in interstate commerce and granted a permit 
under the ‘‘grandfather’’ clause. Holding that applicant’s participa- 
tion in joint tariff of common carriers was not controlling the Commis- 
sion said that applicant’s operations had been entirely for one corpor- 
ation with which it was closely affiliated, that it operated only to and 
from a private wharf not available to any other shipper or consignee, 
and that, therefore, it could not be held to have been engaged in a bona 
fide transportation service for the general public as a common carrier. 





Territorial Limits—Intermediate Points. 


In No. W-417, Weyerhaeuser Steamship Co., Weyerhaeuser Line— 
Common Carrier Application, decided September 7, 1942, and No. W-617, 
Pacific Coast Direct Line, the Commission found that applicants were 
entitled under the ‘‘grandfather’’ clause to continue operations by 
water in the transportation of commodities generally between certain 
ports on the Atlantic Coast and certain ports on the Pacific Coast through 
the Panama Canal. 

In determining territorial limits the Commission discussed some 
of the principles to apply. It stated that from and to certain ports ap- 
plicant maintains a regular schedule of sailings. From and to other 
ports calls are made only at irregular intervals depending upon the vol- 
une of traffic offered, and the availability of space on applicant’s ves- 
sels. Applicant holds itself out to serve the irregular ports ‘‘to the ex- 
tent its facilities and economical operation permit.’’ 

The Commission said that with certain exceptions the points which 
applicant seeks to serve are within the limits of such operations over 
normally reasonable routes or have been actually served by applicants 
since 1938. 

The Commission then concluded : 


“‘In the absence of specific limitations in respect of the points to 
be served applicants are entitled to operate to and from points to 
or from which they had not specifically operated on January 1, 1940, 
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or subsequent thereto, but held themselves out to so operate, if such 
points are intermediate over ordinary operating routes to points 
to or from which applicants operated during that period. No. 197, 
October Term, 1941, United States, et al. v. Carolina Freight Car- 
riers Corp., decided March 2, 1942.’’ 





Car Ferry Operation. 


In No. W-363, Ann Arbor Railroad Company Common Carrier Ap- 
plication, decided September 14, 1942, Division 4 found that applicant 
was entitled to continue operation under the ‘‘grandfather’’ clause as 
a common carrier by self-propelled vessels in the transportation of pas- 
sengers and vehicles between the ports of Frankfort, Manistique, and 
Menominee, Mich., Kewaunee and Manitowoc, Wis. 

The Commission held that applicant’s transportation of railroad 
ears was a car ferry operation subject to Part I of the Act and not 
subject to Part III by reason of the exemption in section 303(f) (1). 

The Commission, however, pointed out that the exemption of trans- 
portation by car ferry is to be distinguished from the exemption of 
ferries as provided in section 303(g)(2). Citing cases it said that the 
term ‘‘ferry’’ necessarily implies transportation for a short distance 
and that considering the great distances, the long elapsed time, and 
other transportation conditions reflected of record, it concluded that 
applicant’s transportation of passengers and their vehicles is not the 
operation of a ferry exempted by section 303(g) (2) but is in the nature 
of line-haul transportation between distant ports. 





Policy of Commission to Restrict Certificates and Permits Under 
“Grandfather” Clause to Types of Vessels Used. 


Division 4 on reconsideration in No. W-707, Frank A. Lowery Con- 
tract Carrier Application, stated that through oversight the certificate 
and order in the original report had failed to specify the type of equip- 
ment authorized under the ‘‘grandfather’’ clause. The Commission 
said : 


“It has been our uniform practice in the administration of part III 
of the act to limit authority granted under the so-called ‘grand- 
father’ clauses of section 309 to the type of vessels which were used 
by applicants on January 1, 1940, and since that date. Thus a 


‘ 


grandfather’ applicant who has been engaged in transporting prop- 
erty in interstate or foreign commerce solely by means of either sail- 
ing vessels or non-self-propelled vessels has been authorized to con- 
tinue only the type of service he was furnishing on January 1, 1940, 
and continuously since. Likewise, we have not authorized the op- 
erators of self-propelled vessels to engage in the transportation of 
property by means of barges and towboats or sailing vessels. Op- 
erators of towboats have been authorized merely to engage in tow- 
age. ””? 
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Barge and Towboat Section Created 


Creation of a Barge and Towboat Section, to have complete super- 
vision over all barge and towboat transportation operations in which the 
War Shipping Administration is interested, has been announced by the 
War Shipping Administration. The Barge and Towboat Section, it 
was explained, will cooperate closely with all concerned with respect to 
the prompt and efficient movement of cargoes by barge service between 
south Atlantic and Gulf ports and Cuba and West Indies ports, as well as 
such coastwise and inland water operations as are under the jurisdic- 
tion of the War Shipping Administration. The section also will have 
supervision over all towing operations of the WSA. The new section 
will be headed by Lt. Commander E. J. Moran, as Manager, and 8S. C. 
Loveland, Jr., Assistant Manager. 





Export Traffic Increaes in August 


Cars of export freight other than grain or coal unloaded at Atlantic, 
Gulf and Pacific ports in August this year totaled 80,412 cars com- 
pared with 56,011 in August, 1941. Cars of grain for export unloaded in 
August this year at these ports totaled 1,849 compared with 3,592 in 
the same month last year. 





Great Lakes Ore Movement 


Reports from the four principal ore handling railroads indicate 
2,803,932 gross tons of ore were dumped into boats at upper lake ports 
during the week ended September 5. This compares with 2,322,380 


gross tons dumped by the same carriers during the corresponding week 
of 1941. 





Cargo Planes 


An interesting item concerning cargo planes is the following from 
American Aviation Daily : 

“Recent Cargo Plane Publicity has given little space to the belief of 
some authorities that an attempt to solve shipping problems through air 
transportation would be a good idea, but would create a new shipping 
problem of another kind. Few available cargo planes, if any, they point 
out, can carry much of a load over long distances unless adequate gaso- 
line stores are maintained at the other end for the return trip. If planes 
operated to bases where no gasoline was available, and had to provide 
their own return trip fuel, the amount of cargo which could be carried 
might be reduced almost to nothing. Many of the ‘cargo planes’ now 
operating across the Altlantic must, even for a one-way flight, carry 
fuel outweighing the payload. 

“Tt is pointed out that a plane such as the Boeing Clipper flying 
boat, if operating between New York and London and having to provide 
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its own fuel for the trip both ways, would have to make nearly a thous- 
and round trips to equal the cargo which could be hauled in a single trip 
by a 10,000-ton surface vessel. 

“TE, on the other hand, a 10,000-ton surface vessel was assigned 
to supply fuel in England for returning clippers, it would have to 
make almost two round trips to furnish the gasoline which a clipper 
would need in order to carry the same cargo which the surface vessel 
could have taken across in one fuel trip.’’ 





Export Freight at Gulf Ports 


The Interstate Commerce Commission made public on September 
10, an order authorizing rail carriers serving Gulf ports and their rail 
connections to apply export freight rates and export storage and de- 
murrage charges on export freight being moved from the ports to the 
interior storage points. The order is similar to the one issued by the 
Commission on July 2, dealing with export freight in the New York- 
New Jersey port terminal area. The Commission’s order authorizes and 
directs carriers serving Gulf ports and their rail connections to adjust 
charges on freight consigned to Gulf ports of export ‘‘which has been, 
is now or may be held in cars or on premises of such rail carriers at Gulf 
ports and which freight has been or may be moved to interior points 
for storage under authority of the Office of Defense Transportation by: 

**(1) Applying the export freight rates to the port at which the 
freight is located provided the freight is eventually exported through 
the original port. If the freight is domesticated or forwarded through 
some other port, or satisfactory proof of exportation through the orig- 
inal port is not furnished within twelve months from the date of arrival 
of the freight at the interior storage point, freight charges from point 
of origin to the original port will be adjusted to basis of the domestic 
freight rates. 

**(2) Applying the export demurrage and storage charges currently 
applicable during the period of detention at the port after the expira- 
tion of the export free time if the freight is eventually exported through 
the original port, is eventually exported through another port or be- 
comes domesticated, provided, however, that in no instance may the de- 
murrage or storage charges exceed those which would accrue under the 
domestic rules and charges.”’ 





Freight Forwarder Regulation 


By Giuzs Morrow 
Commerce Counsel, Freight Forwarders Institute 


Uniform System of Accounts For Freight Forwarders 


Acting upon authority of Section 412 of the Interstate Commerce 
Act the I. C. C. Bureau of Accounts has issued two tentative drafts of a 
Uniform System of Accounts for Freight Forwarders. The first draft 
was circulated to forwarders by Director Crandall of the Bureau of Ac- 
counts with Accounting Series Circular No. 79, dated July 31, 1942. The 
second draft was issued September 12th with Accounting Series Circular 
No. 81. 

The system of accounts is designed for use by freight forwarders 
having average annual operating revenues exceeding $100,000. 


The following statement is contained in Accounting Series Circular 
No. 81: 


‘* Attached is tentative draft of September, 1942, of a Uniform 
System of Accounts for Freight Forwarders. This draft differs 
from the draft of July, 1942, circulated with Accounting Series 


Cireular No. 79 principally in the simplification of operating ex- 
penses as recommended by a committee of accounting officers of 
companies which are members of the Freight Forwarders Institute. 
No recommendations were received from other freight forwarders. 


‘*Your comments, criticisms, and recommendations of this re- 
vised draft are solicited. These should be forthcoming promptly as 
it is proposed to submit a final draft to the Commission not later 
than October 15, with recommendation that it be issued under order 
effective as of January 1, 1943.’’ 


In the general instructions to the proposed system of accounts the 
Commission indicates that an order will also be issued containing ‘‘ Regu- 
lations to Govern the Destruction of Records of Freight Forwarders.’’ 





Insurance Conferences 


_ A number of conferences have been held between officials of the See- 
tion of Insurance, Bureau of Motor Carriers, and a committee of the 
Freight Forwarders Institute on the subject of cargo and public liability 
insurance of forwarders. Mr. R. W. Snow, Assistant Director of the 
Bureau of Water Carriers and Freight Forwarders, also attended these 
meetings, which were for the purpose of developing information in con- 

nection with the need for and type of regulations which the Commission 
——— to prescribe by the terms of Section 403(b) and (ec) of the 

€ 
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Critical Occupations In Transportation Service 


Freight forwarder occupations are included in the list of occupations 
in ‘‘Railroad Transportation Service’’ in Occupational Bulletin No. 21, 
issued by the National Headquarters of Selective Service System under 
date of September 17, 1942. 

Occupational Bulletin No. 21, which cancels Occupational Bulletin 
No. 5, previously issued, lists the essential activities in transportation 
service, and sets forth the occupations in eight separate branches of the 
service which require a reasonable degree of training, qualification or 
skill. While not mandatory, the Bulletin is intended for the guidance of 
Local Draft Boards in granting deferments to persons in occupations 
essential to the war effort and who cannot readily be replaced. 





Forwarder Tonnage 


In a release dated September 18, 1942, the Office of Defense Trans- 
portation stated that freight forwarders reporting under the terms of 
General Order ODT No. 1 showed a 2,000,000 increase in merchandise 
handled in July as compared with June. There was a decline for the 
same period in average weight per car from 37,153 pounds to 36,874 
pounds. The average weight per car was 400 pounds heavier in July 
than in May. 





Addition To Legal Staff of Water-Forwarder Bureau 


Mr. George A. Keyser, formerly an Examiner in the Bureau of 
Formal Cases has been appointed an Attorney on the staff of the Bureau 
of Water Carriers and Freight Forwarders. 


limita 
identi 





Bills and Resolutions Introduced in Congress 


By Aurrep P. THom, Jr. 


The following bills and resolutions of possible interest were intro- 
duced in the 77th Congress, 2d Session, from August 1, to October 1, 
1942 : 


Anti-Trust Cases—Consent Decrees Prohibited 


S. 2765—Introduced by Senator Langer of North Dakota, on Sep- 
tember 10, 1942, to prohibit consent decrees in antitrust cases and to 
require the vigorous prosecution of such cases. 


Anti-Trust Laws—Statute of Limitation 


§. 2731—Introduced by Senator Van Nuys of Indiana, on August 
4, 1942, to suspend until June 30, 1945, the running of the statute of 
limitations applicable to violations of the antitrust laws. (H. R. 7513 
identical ) 


Bridges—Construction of 


§. 2694—Introduced by Senator Bailey of North Carolina on August 
6, 1942, to grant the consent of Congress for the construction of bridges 
over navigable waters of the United States. 


Capital Stock Tax——Extension of Time for Filing Return 


H. J. Res. 344—Introduced by Mr. Doughton of North Carolina, on 
September 3, 1942, authorizing extensions of time for filing return of 
capital stock tax in 1942. 


Constructive Notice of Government Interest Under 
Facilities Contracts 


H. R. 7512—Introduced by Mr. Sumners of Texas, on August 31, 
1942, to authorize the filing of a short form of notice in certain United 
States courts to serve as constructive notice of the interest of the Govern- 
ment in realty or personalty under facilities contracts. 


Damage Claims—Against Government 


H. R. 7592—Introduced by Mr. Clason of Massachusetts, on Sep- 
tember 23, 1942, to provide for the settlement of certain claims arising 
out of the establishment, expansion, or operation of arsenals, navy yards, 
ind other Government-operated plants. 


~93— 
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tlighways—Construction of 


H. R. 7601—Introduced by Mr. Wene of New Jersey, on September 
24, 1942, to provide for the construction and operation by the Federal 
Government of a system of new military superhighways for national 
defense in time of war, or insurrection, and for Government and con- 
mercial use by automobiles in time of peace; to provide for the financing 
of same; to provide for the relief of unemployment after the present 
world war ends; to promote public safety; to stimulate general business 
throughout the Nation; to earn revenue for the Federal Government; 
and for other purposes. 


Inflation Control 


S. 2755—Introduced by Senator Taft of Ohio, on September 7, 1942, 
to create an Inflation Control Board, and for other purposes. 

S. 2767—Introduced by Senator Norris of Nebraska, on September 
10, 1942, to amend subsection (c) of section 302 of Public Law 421, 
Seventy-seventh Congress, chapter 26, second session, entitled ‘‘An Act 
to further the national defense and security by checking speculative and 
excessive price rises, price dislocations, and inflationary tendencies, and 
for other purposes’’, approved January 30, 1942. 

8. J. Res. 161—Introduced by Senator Brown of Michigan, (and 
Senator Wagner of New York) on September 14, 1942, to aid in stabiliz- 
ing the cost of living. 

H. R. 7547—Introduced by Mr. Steagall of Alabama, on September 
14, 1942, to amend the Emergency Price Control Act of 1942, and for 
other purposes. 

H. R. 7565—Introduced by Mr. Steagall of Alabama, on September 
21, 1942, to amend the Emergency Price Control Act of 1942, to aid in 
preventing inflation, and for other purposes. 


Inland Waterways—Improvement of 


H. R. 7598—Introduced by Mr. Green of Florida, on Septemebr 2, 
1942, to make available any unobligated balances of existing appropri- 
ations heretofore made under the War Department Civil Appropriations 
Act of 1943 for the prosecution of improvement of the Gulf Intercoastal 
Waterway and the barge canal across Florida, authorized by the Act 
approved July 23, 1942. 


Patent Cases—Infringement Suits 


$. 2730—Introduced by Senator Lucas of Illinois, on August 20, 
1942, relative to infringement suits in patent cases, and for other pur 
poses. 


Petroleum and Petroleum Products 


S. 2716—Introduced by Senator Lodge of Massachusetts on August 
14, 1942, to establish a National Petroleum Administration, to provide 
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Nation-wide control of petroleum, and to provide for the coordination 
and efficient administration of the functions of the Government relating 
to petroleum. 

H. R. 7507—Introduced by Mrs. Rogers of Massachusetts, on August 
27, 1942, creating the Office of Administrator of Petroleum and Petroleum 
Products, and defining his duties. 

H. Con. Res. 82—Introduced by Mr. Treadway of Massachusetts, on 
August 24, 1942, requesting the President to appoint an Emergency 
Committee on Petroleum Supply. 


Railroad Retirement Act—Amendment to 


S. 2753—Introduced by Senator Davis of Pennsylvania, on Septem- 
ber 7, 1942, to amend section 3 (g) of the Railroad Retirement Act of 
1937, as amended. 


Selective Training and Service Act—Amendment to 


S. 2805—Introduced by Senator Austin of Vermont, on September 
25 (legislative day, September 21), 1942, to amend the Selective Training 
and Service Act of 1940 by providing for the extension of liability for 
service to aid in the prosecution of the war. 


Statutes—Prosecution After Lapse of Temporary 


H. R. 7511—Introduced by Mr. Sumners of Texas, on August 31, 
1942, to permit prosecutions after the lapse of a temporary statute for 
offenses committed prior to its expiration. 


Transportation Facilities For Government Personnel 


8. 2740—Introduced by Senator Walsh of Massachusetts, on August 
27, 1942, to provide for furnishing transportation for certain Government 
and other personnel necessary for the effective prosecution of the war, 
and for other purposes. (H. R. 7520 identical) 














































Recent Court Decisions* 


By Warren H. WAGNER 


Valuation—rate of return. 
Akron, Canton & Youngstown Ry. Co., v. Hagenbuch. (128 F. (2d) 932) 


The Cireuit Court of Appeals for the Sixth Circuit, sustained the 
Commission’s plan of reorganization for the Akron, Canton & Youngs- 
town Ry Co., Finance Docket No. 9923, 228 I. C. C. 645, 236 I. C. ©. 
214, as against the attack that the value placed on the properties by the 
Commission, and approved by the District Court, was inadequate. In 
the course of its opinion the court said: 


‘c 


ee It is clear from the history and language of the Act 
in question that it was the purpose of the Congress that in valua- 
tion of property under the Act, earning power was to be the pri- 
mary factor...... 





Pa ae When evidence of value is weighed on the finest scales 
justice can devise, the result even then is no more than an approx- 
imation. 


‘*Valuation of railroad property under the express terms of 
the present act is not primarily a judicial function and the courts, 
in reviewing the valuation of the Commission, should exercise care 
not to unduly interfere with the discretion confided to this trained 
body. There should be no arbitrary or capricious exercise of the 
Commission’s functions, as quasi judicial discretion like judicial 
discretion, should remain within legitimate limits. Valuation under 
the Act is an intensely practical matter in which there is room for 
the exercise of judgment and discretion, much of which must be 
left to the knowledge and experience of the members of the Com- 
mission. The present statute contains equivocating statements which 
eannot be ignored by the court when reviewing the Commission’s 
valuation ...... 

“*It has been demonstrated by the course of economic history 
in the United States during a long period that generally speaking, 
reproduction cost of railroads has no proper relaxation to. the fair 
market value of the property. Construing the present Act in the 
light of its purpose as applied to this case, the only pertinent value Dete: 
to be determined is that either upon an assumed sale or exchange 
of the property as a going concern. Under the facts appearing in 
the Commission’s report, the cost of reproduction is to be given Boy 
little weight, if any, in determining actual value..... . 





* At the time of going to press one of these decisions was available in typewrit- judg 
ten form only, and not yet reported. Therefore citation was es 1 Ww) nies 


wh. 
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‘‘Appellants lay great stress on the fact that for 1940 the 
debtors earned $498,029 and that for twelve months ending Oc- 
tober 31, 1941, the earnings available for interest and dividends were 
$732,190. It is conceded that these abnormal increases are solely 
attributable to the prosecution of the war effort of the Government. 
These abnormalities are not proper tests by which to measure the 
Commission’s determination of the somewhat imponderable pro- 
spective earnings in 1937. Subsequent earnings due to unforesee- 
able circumstances may not be used to check the correctness of pro- 
spective earnings as determined by the Commission under the Act. 
Naturally such earnings could not have entered into any purchaser’s 
estimate of value. 

a ae What is a reasonable rate of return is a question of 
fact and in the light of the price at which railroad securities were 
selling in relation to railroads’ earnings in 1937, it could hardly be 
said that a return of five percent would have kept such securities 
at par.’’ 


With respect to the duties imposed on the courts and on the Com- 


mission in a case of this kind, the Circuit Court of Appeals said: 


‘‘The duties imposed on the courts and the powers conferred 
on the Interstate Commerce Commission under this Section of the 
Act, when construed in relation to other Sections are separate and 
distinct. As to some matters under the Act, such as the determi- 
nation of value, a broad discretion is lodged in the Interstate Com- 
merce Commission and the court does not sit as a board of revision 
to substitute its judgment for that of the Commission. In such mat- 
ters, the judicial inquiry into the facts goes no further than to as- 
certain whether there is substantial evidence to support the findings 
of the Commission and the question of the weight of evidence in 
determining such matters lies with the Commission when acting 
within its statutory authority. ..... Historically the power to value 
railroad properties for rate making and capitalization purposes has 
always been lodged in the Interstate Commerce Commission. 

‘*There is nothing in the present Act which would indicate that 
the Congress intended to deprive the Commission of any of the 
powers it had so long exercised in valuing railroad properties for 
capitalization purposes.’’ 


Determination of authority for new operation under “grandfather” application— 


proposed report by an examiner different from one who conducted hearing— 
written rather than oral argument. 


Royal Cadillac Service, Inc., v. United States. 


The District Court for the Southern District of New York, a three- 


judge court, on August 6, 1942, considered the action taken by the Com- 


mission in Royal Cadillac Service, Ine. Common Carrier Application, 
30M. C. C. 469. 
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The Commission found that applicant’s present operations were in 
effect new operations different from those conducted by it on the 
‘‘grandfather date’’ and therefore denied the application. Because the 
Commission failed to pass upon the question of whether applicant was 
under the statute, fit, willing and able to perform the proposed service 
and, therefore, entitled to a certificate of public convenience and ne- 
cessity, although evidence on that issue had been presented before the 
Commission, the case was remanded to the Commission for further pro- 
ceedings with reference to the issue of public convenience and necessity, 

The validity of orders of the Commission is not affected by the fact 
that hearings took place before an examiner of the Commission other 
than the examiner who proposed a report and recommended order to the 
Commission. 

The Commission did not commit an error in requiring applicant to 
submit its case by written argument, and in not permitting oral argu- 
ment. 


Charges for feeding, watering and resting livestock at yard owned by meat packer. 
Southern Pac. Co. v. H. Moffat Co. (45 F. Supp. 924). 


The United States District Court for the District of Nevada in pass- 
ing upon the amount the railroad could recover as charges for feeding, 
watering, and resting livestock at a yard owned by meat packers which 


were also transporters of livestock over the railroad, held (quoting from 
the syllabus) : 


‘Where railroad entered into contract with livestock service 
company, which was owned by meat packing companies which were 
also transporters of livestock over railroad, under which service 
company received more than actual cost of feed supplied at rest 
station for livestock in transit over railroad, contract was in viola- 
tion of federal statutes and general principles of law governing 
interstate commerce because it permitted meat packing company 
as a shipper of livestock to obtain service at rest station at actual 
cost and to make a profit on performance of similar services for 
other shippers. 

‘*Where railroad entered into contract with livestock service 
company, which was owned by meat packing companies, under which 
railroad was to pay to service company more than the actual cost 
of feed furnished by company at rest station for livestock trans- 
ported over railroad, railroad was not entitled to recover from ship- 
per an amount in excess of actual net cost to service company for 
services rendered by it on account of shipper’s livestock shipments, 
or in excess of actual net cost to one of meat packing companies 
for similar services during the same period, in absence of evidence 
establishing such amounts.”’ 





Meetings of Regional Chapters 


Chicago Chapter 


P. F. Gault, Chairman, 400 West Madison St., Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 

John R. Turney, Chairman, 1001-15th St., N. W., Washington, D. C. 

Meets: 12.30 P. M. Third Tuesday, April, 1942, and every second 
month thereafter. Hamilton Hotel, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice) 


Minneapolis Chapter 
(Ninth District Chapter) 


H. W. Ward, President, G. T. M., Minneapolis & St. Louis Rail- 
road Co., 745 Northwestern Bank Bldg., Minneapolis, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 
Pittsburgh Chapter 


P. H. Yorke, Chairman, General Agent, Great Northern Railway, 
Henry W. Oliver Building, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


 _ 


_N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
Written notice to the Secretary, signifies his intention to be known as a member of 
some other district, he shall automatically be a member of the district in which he 


Members within each of the several districts may at their own expense with the 
ve of the vice-president of the district, organize and maintain district and local 

ters which may send delegates to annual or other meetings of the Association. 

| chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNat). 


— = 





I. C. C. PRACTITIONERS’ JOURNAL 





San Francisco Chapter 


Scott Elder, Chairman, McCutchen, Olney, Mannon & Greene, Bal- 
four Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


Southern California Chapter 


Harry R. Brashear, Chairman, Chamber of Commerce, Los Angeles, 
California. Meetings held in dining room of Chamber of Commerce, 
Los Angeles, California on call of Chairman. 





List of New Members* 


George E. Adams, (A) 1400 Commerce 
Title Building, Memphis, Tennessee. 

Arch T. Allen, (A) Wachovia Bank 
Building, Raleigh, North Carolina. 

Seddon G. Boxley, (A) Southern Rail- 
way System, Washington, D. C. 

Clarence Otto Burgin, (B) T. M., Pacific 
Bridge Company, 333 Kearney St., San 
Francisco, California. 

Harold F. Cholet, (B) A. T. M., Belle- 
ville Fuels, Inc., 603 Victoria Bldg., 
St. Louis, Missouri. 

A. Pickens Coles, (A) 307 Tampa Thea- 
tre Building, Tampa, Florida. 

George O. Cowan, (A) 315 Security Trust 
Building, Indianapolis, Indiana. 

Amerigo D/’Agostino, (A) .610 Broad 
Street Bank Bldg., Trenton, N. J. 

J. Edwin Daugherty, (A) Old Post Office 
Building, Knoxville, Tennessee. 

John L. Dempsey, (B) A. G. F. A., Cen- 
tral Vermont Railway, Inc., Federal 
Street, St. Albans, Vermont. 

John P. Dennis, (B) A. T. M., The Texas 

, 135 East 42nd Street, New 


k, N. Y. 

Sidney A. Diamond, (A) 1627 K Street, 
N. W., Washington, D. C. 

Anthony J. Dittmer, (B) Gutmann & 
Company, Inc., 1511 Webster Avenue, 
Chicago, Illinois. 

G. Thomas Dunlop, (A) Potomac Elec- 
tric Power Co. Bldg, Room 940, 
Washington, D. C. 

William C. Ehalt, (B) G. T. M., Eastern 
Freight Traffic Service, Room 415, 66 
Harrison Street, New York, N. Y. 

Wirren G. Elliott, (A) Chesapeake & 
Ohio Railway, 1500 First & Merchants 
Bank Bldg. Richmond, Virginia. 

Thomas C. Fisher, (A) Kenyon Building, 
Louisville, Kentucky. 

Norman Friedman, (B) T. M., Fried- 
man’s Express, Inc., 220 Conyngham 
Ave., Wilkes-Barre, Pennsylvania. 

Alex E. Gordon, (A) 156-57 English 
Hotel, Indianapolis, Indiana. 

Marvin Handler, (A) 465 California St., 
San Francisco, California. 

CC. Hibbard, (B) T. M., Kingan & 
Company, Indianapolis, Indiana. 

John J. Hooker, (A) 1106 Nashville 
Trust Bldg., Nashville, Tennessee. 

George T. Hurst, (A) 114 Sansome St., 
San Francisco, California. 

Alvin C. Johnson, (A) 734 Circle Tower, 
Indianapolis, Indiana. 


_—_— 


Clyde W. Key, (A) 1408 General Build- 
ing, Knoxville, Tennessee. 

Fred I. King, (A) 1008-9 Odd Fellows’ 
Building, Indianapolis, Indiana. 

Emanuel E. Larson, (A) | North La 
Salle St., Room 1725, Chicago, Illinois. 

H. Lauren Lewis, (A) 1001 South Clark- 
son Street, Charlotte, North Carolina. 

O. R. Livinghouse, (B) 617 Bankers 
Trust Building, Indianapolis, Indiana. 

Harry V. McChesney, Jr., (A) 710-11 
McClure Bldg., Frankfort, Kentucky. 

Thomas C. McDermott, (B) 163 Vassar 
St., Cambridge, Massachusetts. 

Casimir B. rm: (B) T. M., James 
McCreery & Co., 5th Avenue & 34th St. 
New York, N. Y. 

Edward M. Meredith, (A) 310 Union 
Trust Building, South Bend, Indiana. 
George Ray Miller, (A) Public Service 
Commission Bldg., Jefferson City, Mo. 
Kenneth O. Mott-Smith, (A) 120 Broad- 

way, New York, N. Y. 

Major Jefferson H. Myers, (B) Rail 
Regulating Office, San Francisco Port 
of Embarkation, Fort Mason, Calif. 

John R. Norris, (A) 1513 Fidelity Bldg., 
Baltimore, Maryland. 

Hugh F. Oldenburg, (A) 910 Mayer Ave- 
nue, Madison, Wisconsin. 

Chester E. Onstad, (A) Broadus, Mon- 


tana. 

James O. Orr, (B) T. M., Lentheric, Inc., 
50 Columbia Heights, Brooklyn, N. Y. 

Truby B. O’Steen, (B) T. M., Florida 
Motor Lines Corporation, Bay and 
Hogan Streets, Jacksonville, Florida. 

W. Carroll Parks, (A) 3038 McElderry 
Street, Baltimore, Maryland. 

Paul S. Parsons, (A) 506 Standard Oil 
Bldg., Baltimore, Maryland. 

John W. Peters, (B) T. M., Delco-Remy 
Division, General Motors Corporation, 
2401 Columbus Ave., Anderson, Indi- 


ana. 

Irvin H. Pfaffenberger, (A) California 
Farm Bureau Federation, 2161 Allston 
Way, Berkeley, California. 

Roland Rice, (A) 1424 16th Street, N. 
W., Washington, D. C. 

William Ristig. (A) Suite 511-21, Bowen 
Building, Washington, D. C. 

H. E. Robins, (B) Chief Clerk, Atlanta, 
Birmingham & Coast RR., 605 Henry 
Grady Bldg., 26 Cain St., N. W. Atlan- 
ta, Georgia. 


* Elected to membership September, 1942. 
—1l01— 
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Solly Robins, (A) 
Minneapolis, Minn. 

Norman H. Robotham, 
Gen’l M 
City, California. 

Riney B. Salmon, (A) 619 Title & Trust 
Building, Phoenix, Arizona. 


1700 Rand Tower, 


(B) Pres. & 
r., 600 Plumas Street, Yuba 


Jesse Slingluff, Jr, (A) 100 Maryland 
Trust Building, Baltimore, Maryland. 

Emory J. Smith, (A) 855 First National 
Bank 1,8 Chicago, os 

Warder J. Snyder, M., Lindley 
Box & Paper Co., 50 West 2nd St., 
Marion, Indiana 

Henderson Stockton, (A) 507-12 Security 
Building, Phoenix, Arizona. 

William Symmers, (A) 17 State St., 


New York, i 2 
David Teitelbaum, (A) 2 Wall Street, 

New York, N. Y. 
Reinstated 


Edgar O. Anderson, (B) Illinois Coal 
raffic Bureau, Room 1401—307 No. 
Michigan Ave., Chicago, Illinois. 

I. C. Bailey, (B) 113 Beacon St., Marble- 
head, Massachusetts. 

Charles A. Bland, (B), Port T.M., Board 
of Harbor Commissioners, 1333 El Em- 
barcadero, Long Beach, California. 

Joseph P. Buster, (B), 111 West Wash- 
ington St., Chicago, Illinois. 

Captain Stanley G. Carpenter, (B), 206 
dgewick Avenue, Yonkers, ¥. 


C. A. Carr, (B), Rate Expert, Public 
Utilities Commission, Pierre, South 
Dakota. 

Richard D. Chase, (B), Boston Wool 


Trade Association, 263 Summer St., 
Boston, Massachusetts. 

Edward P. Costello, (B), Traffic Direc- 
tor, Acme Evans Company, 402 West 
a Washington Avenue, Indianapolis, Ind. 

J. Dellinger, (B), Sales Manager, 
ye e. Stoneware Company, Mon- 
mouth, Illinois. 

Anthony P. Donadio, (A), 301 Baltimore 
& Ohio Building, Baltimore, Maryland. 

George P. Garrett, (A), Orlando, Flor- 


ida. 
— H. Glickman, (B), 681 Market 
San Francisco, California. 

iM. Groseclose, (B) T. M., Gwin, 
White & Prince, 812 Skinner Building, 
Seattle, Washington 

Wilbur F. “hae ang (B), 5713 Euclid Ave- 
nue, Cleveland, Ohio. 

Raymond S. Henning, (B). Cor. 
Broad & Diamond Sts., Philasiclpiae, 

Pennsylvania. 





Charles W. Tobey, Jr., Nie 77 North 
Main pA Concord, N. H. 

Henry L. Walker, (A) Southern Rail. 
way System, Washington, mG. 

Leonard P. Walsh, (A) 910 17th St— 
Barr Building, Washington, D. C. 
Thomas H. Walsh, (A) 50 State Street, 
Boston, Massachusetts. 

Richard E. Wedekind, (A) 65 Market 
Street, San Francisco, California. 

Joel Reaves Wells, (A) Florida Bank 
Building, Orlando, Florida. 

William F. White, (A) 2100 Mills Tower, 
San Francisco, Calif. 

Willard F. Williamson, (A) 310 Sansome 
Street, Suite 1111, San Francisco, Calif. 


Kirkwood Yockey, (A) 1250 Consoli- 
dated Bldg., Indianapolis, Indiana. 
as Members 


Moultrie Hitt, (A) Woodward Bldg, 
Washington, D. C. 

Edwin A. Hodkinson, (B), 
St., New York, N. Y. 

J. V. Hoey, (B), Mgr., Traffic Dep't, 
Textile Fabrics Association, 40 Worth 
St., New York, N. Y 


Charles J. Hotchkiss, (B), Manufactur- 
ers Bureau of Denver, Inc., 1824 Arap- 
ahoe St., Denver, Colorado. 

Frederick F. Kator, (B), G. T. The 
Mead Corporation, 131 North Laan 
St., Dayton, Ohio. 

Joseph G. Kerr, (B), Chairman, South- 
ern Freight Association, 101 Marietta 
St., Atlanta, Georgia. 

Major W. W. McCoubrey, (BD. Officers’ 
Club, 1400 N. H. Ave. N. W., Wash- 
ington, D. C. 

George E. Mace, (B), Mgr., Transporta- 
tion Dept., Commerce & _ Industry 
Ass'n of N. Y., Inc., 233 Broadway, 
New York, N. Y. 

Hunter 2. os (B), Executive 
oad State Ports Authority, 5 
Exc ange 1 Charleston, S. C. 

Morgan J. Parlin, (B), G. ,. M., Huber 
& Huber Motor Express, 970 South 
8th St., Louisville, Kentucky. 

Robert Peacock, (A), 105 Main St., Mt. 
Holly, N. J. 

F. E. Potts, (B), T. M., Chamber of 
Commerce, 122 Main St., Pine Bluff, 
Arkansas. 

V. Schaffenburg, (B) T. M., Myles Salt 
Co. Ltd., 1048 Constance St., New 
Orleans, Louisiana. 


143 Liberty 
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Thaxton Richardson, (B), P. O. Box 612, Edward B. deVilliers, (B) G. F. A., Gulf, 


Greensboro, N. C. Mobile and Ohio R. R., 1100 Maritime 
J. H. Simpson, (B), Office of Price Ad- Bidg., New ey Langone 
ministration, ee _ 3rd & DO. H. Weaver, (B), T , City Whole- 
Sts. S. W., Washin ce. sale Company, Griffin, 7 rgia. 
Charles E. Smoot, (A), "American Securi- Earle V. White, (B), 417 Smith Tower, 
ty Building, Washington, D ; Seattle, Washington. 





RULES OF PRACTICE OF I. C. C. NOW AVAILABLE AT GC. P. O. 


The official copies of the Rules of Practice of the Interstate Com- 
merce Commission are now available at the Government Printing Office, 
Washington, D. C., at ten cents per copy. 





SUPPLEMENT TO THE INTERSTATE COMMERCE ACT 


Copies of a Supplement to the Interstate Commerce Act, including 
all revisions to August 7, 1942, are now available at the Government 
Printing Office at ten cents per copy. 





PRACTITIONERS’ GOLF CUP 


R. N. Trezise, Examiner in the Bureau of Formal Cases in the 
I. C. C. again won the Practitioners’ golf cup in a 36-hole medal play 
tournament at the Indian Spring Golf Club on September 16, 1942. It 
was 15 years ago that a number of the practitioners, representing both 
railroads and shippers arranged for this cup to be played for by the 
employees of the Commission. The winner each year has his name en- 
graved on the cup and he also receives a replica of the large cup. The 
large cup which is encased in glass in the entrance hall to the hearing 
rooms of the Commission, must be won three times before it can be 
finally claimed* by a contestant. 

Examiner Trezise was the first winner of the cup 15 years ago, and 
if his game improves to the same extent in the next 15 years he may 
expect to win it the third and final time. 





*We are informed that the handicap committee will make sure that it will 
never be won 3 times by any one contestant. 


Association of 
Interstate Commerce Commission 


Practitioners 
APPLICATION FOR MEMBERSHIP 


hereby make 
(Please print) 
aplication for membership in the Association of Practitioners Before the Interstate 
mmerce Commission. 


1. My office address is 


3. | was admitted to practice before the Interstate Commerce Commission, 


a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated and am now a member in good 
standing of the bar of that Commission. 


4, (For those admitted under Paragraph (a) ). I was admitted to practice as an 


5. (For those admitted under Paragraph (b) ). My occupation is 


SRE RIN et ech ie h nseacinctensasscouiacloseseseteid , and | am employed by, or am affiliated 





(Signture of Applicant) 
Application not accepted unless accompanied by check. Annual dues, includ- 
ing Journ mE 1) 7 apphication 1s a between October Ist, and March 
3\st, $6.00. If filed between March 3lst poe September 30th, $3.00. 
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